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CONSTITUTIONAL PROVISIONS, STATUTES AND
OTHER AUTHORITIES PRINCIPALLY RELTED UPON

U.S. Const. art. I, 88

§ 8. Powers of Congress. The Congress shall have the power . . . [To
regulate commerce with foreign nations, and among the several states, and with
the Indian tribes; .

1.S. Const. art I, § 10

§ 10. Restrictions upon powers of states. ... No state shall, without the
consent of Congress, lay any duty of tonnage, . . . '

U.S. Const. Amend. XiV

§ 1. Citizenship rights not to be abridged by states. All persons born or
naturalized in the United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the state wherein they reside. No state shall make or
enforce any law which shall abridge the privileges or immunities of citizens of the
United States; nor shall any state deprive any person of life, liberty, or property,
without due process of law; nor deny any person within its jurisdiction the equal
protection of the laws.

Alaska Const.. art I1, §1

Section 1. Legislative Power; Membership. The legislative power of the
- State is vested in a legislature consisting of a senate with a membership of twenty
and a house of representatives with a membership of forty.

Alaska Const.. art IV 881, 2. 3

Section 1. Judicial Power and Jurisdiction. The judicial power of the
State is vested in a supreme court, a superior court, and the courts established by
the legislature. The jurisdiction of courts shall be prescribed by law. The courts
shall constitute a unified judicial system for operation and administration. Judicial
districts shall be established by law.

Section 2. Supreme Court. (a) The supreme court shall be the highest
court of the State, with final appellate jurisdiction. . . .
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Section 3. Superior Court. The superior court shall be the trial court of
general jurisdiction and shall consist of five judges. The number of judges may be
changed by law.

Alaska Const., art X §82. 8, 11

Section 2. Local Government Powers. All local government powers
shall be vested in boroughs and cities. The State may delegate taxing powers to
organized boroughs and cities only.

Section 8. Council. The governing body of a city shall be the council.

Section 11. Home Rule Powers. A home rule borough or city may
exercise all legislative powers not prohibited by law or by charter.

Alaska Statute 22.05.010

Jurisdiction. (a) The supreme court has final appellate jurisdiction in all
actions and proceedings. However, a party has only one appeal as a matter of
right from an action or proceeding commenced in either the district court or the
superior court.

Alaska Statunie 29.45.070.

Mobile Homes. Mobile homes, trailers, house trailers, trailer coaches, and similar
property used or intended to be used for residential, office, or commercial purposes and
attached to the land or connected to water, gas, electric, or sewage facilities are classified
as real property for tax purposes unless expressly classified as personal property by
ordinance. This section does not apply to house trailers and mobile homes that are
unoccupied and held for sale by persons engaged in the business of selling mobile homes.

Alaska Statute 29.45.500.

Refund of Taxes. (a) If a taxpayer pays taxes under protest, the taxpayer may
bring suit in the superior court against the municipality for recovery of the taxes. If
judgment for recovery is given against the municipality, or, if in the absence of suit, it
becomes obvious to the governing body that judgment for recovery of the taxes would be
obtained 1f legal proceedings were brought, the municipality shall refund the amount of
the taxes to the taxpayer with interest at eight percent from the date of payment plus
costs. '

(b) Tf, in payment of taxes legally imposed, a remittance by a taxpayer through
~error or otherwise exceeds the amount due, and the municipality, on audit of the account
in question, is satisfied that this is the case, the municipality shall refund the excess to the
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taxpayer with interest at eight percent from the date of payment. A claim for refund filed
one year after the due date of the tax is forever barred.
(¢) The goverhing body may correct manifest clerical errors at any time.

AS 43.20.071(a)(4)

Sec. 43.20.071. Transportation carriers. (a) All business income of water
transportation carriers shall be apportioned to this state in accordance with AS 43.19
(Multistate Tax Compact) as modified by the following:

(4) the portions of the numerator of the property, payroll, and sales factors which
are directly related to interstate mobile property operations are determined by a ratio
which the number of days spent in ports inside the state bears to the total number of days
spent in ports inside and outside the state; the term “days spent in ports™ does not include
periods when ships are tied up because of strikes or withheld from Alaska service for
repairs, or because of seasonable reduction of service; days in port are computed by
dividing the total number of hours in all ports by 24.

AS 43.20.130(g) repealed ch. 70, § 13 SLA 1975

(g) The value of vessels operating on the high seas and compensation of
employees engaged in operating the vessels shall be apportioned to the state in the ratio
which the number of days spent in poris inside the state bears to the total number of days
spent in ports inside and outside the state. The term “days spent in ports” does not
include periods when ships are tied up because of strikes or withheld from the Alaska
service for repairs, or because of seasonal reduction of service. Days in port are
computed by dividing the aggregate number of hours in all ports by 24. The value of
aircraft and automotive vehicles operating as freight and passenger carriers from, to, and
inside the state and compensation of employees so engaged are apportioned to the state in
the ratio which the number of days during which the services are rendered inside the state
bears 1o the total number of days during which the services are rendered inside and
outside the state. '

AS 29.45.050(b)(2)

(b) A municipality may by ordinance
(2) classify as to type and exempt or partially exempt some or all types of
personal property from ad valorem taxes.



Haines Borough Code 16.16.090

16.16.090 Computation of annual fees.

Unless otherwise provided, annual fees for stall rentals and moorage shall be
computed as follows: Annual fee = $0.95 x width x length. “Length” is the length of the
stall rented or the actual length of the boat, whichever is greater. In no instance shall the
annual fee for stall rent be less than $12.00 per foot of vessel length as required in the
State of Alaska DOT/PF Boat Harbor Management Agreement.

Kenai Peninsula Borough Coede of Ordinances §5.12.050

5.12.050. Valuation and flat tax appeal procedure.

A. A property owner or agent or assign of the property owner may appeal to the
board of equalization for relief from an alleged error in valuation not adjusted by the
assessor to the property owner's satisfaction, or, in the case of property subject to a flat
tax, an alleged error in ownership or classification of property.

B. An appellant must, within 30 days after the mailing of the notice of
assessment, submit to the assessor, by delivery to the borough clerk, a writien appeal. The
appeal must state the name of the owner, a legal description of the property, and the
grounds for the appeal. {f the party making the request is an assign of the record owner,
documentation of the assignment must bear a stamp reflecting the recording district and
the book and page number or serial number of the recorded assignment. If the party
making the request is an agent of the property owner, the property owner=s signature
granting the authority must be notarized and attached to the request. It must be submitted
to the borough clerk within 30 days after the mailing of the notice of assessment, or the
right to appeal ceases unless the board of equalization finds that the taxpayer was unable
to comply. No appeal application may be accepted unless a filing fee of $30.00 for a
property whose assessed value is less than $100,000.00, $100.00 for property whose total
assessed value is at least $100,000.00 but less than $500,000.00, $200.00 for property
whose total assessed value is at least $500,000.00 and less than $2,000,000.00, and
$1,000.00 for property whose total value is $2,000,000.00 or greater, is received by the
clerk at the time of filing. If the appeal results in a reduction from the original assessed
value or if the appeal is withdrawn before evidence is due, then the filing fee shall be
refunded. For purposes of this section, the appeal is submitted on the date it is received in
the office of the clerk or, if delivered by first class mail, the date it is postmarked by the
U.S. Postal Service. Appeal forms shall be available from the borough assessor's office,
borough clerk's office, or city offices within the borough. The borough clerk will provide
to the assessor each appeal within two days of receipt. An application to proceed with an
appeal as an indigent may be filed with the borough clerk's office in accordance with the
procedures and schedule described in KPB 21.20.250(B).
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C. Taxpayer request for a finding that the taxpayer was unable to comply with
the timely filing requirement of KPB 5.12.050(B).

1. A property owner or agent or assign of the property owner may request
a finding that the taxpayer was unable to comply with the requirement to timely
file an appeal as required in paragraph B of this section by filing a written request
with the borough clerk within 14 days after the inability to comply ceased or
within 14 days after the taxpayer should have become aware of the reason for
filing the appeal, whichever is earlier.

2. The request for a finding of inability to comply must be based upon a

serious condition or event beyond the taxpayer's control that resulted in the

“inability to timely file the appeal. For purposes of this subsection, a serious
condition or event may include a serious medical condition or other similar serious
condition or event that prevented the taxpayer from timely filing the appeal.
Absent extraordinary circumstances, a failure to pick up or read mail or to make
arrangements for an appropriate and responsible person to pick up or read mail or
a failure to timely provide a current address to the Department of Assessing will
not be deemed to result in an inability to comply.

3. Arequest for a finding of inability to comply is limited to an appeal of
the notice of assessment for the current assessment year.

4. The written request must be submitted on a request form supplied by
the borough clerk and must include the following:

a. Name of the property owner or agent or assign of the property
owner;

b. The parcel number of the property;

c. If the party making the request is an assign of the record owner,
documentation of the assignment must bear a stamp reflecting the recording
district and the book and page number or serial number where the
assignment 1s recorded;

d. If the party making the request is an agent of the properly owner,
the property owner's signature granting the authority must be notarized and
attached to the request; ,

e. A description of the justification for the request must be
subscribed and sworn or affirmed before a notary public or other official
with similar authority by the property owner or duly authorized agent or
assign;

f. Information sufficient to determine whether the request has been
submitted within the time stated in KPB 5.12.030(C)(1);
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g. An attached and properly completed and executed appeal form
alleging one or more of the grounds for appeal stated in KPB 5.12.050(E).

5. A request bearing insufficient justification or information for evaluation
constitutes a basis for final denial of the request by the BOE.

D. Determination by the chair whether a request meets the requirements for
consideration by the BOE and procedure for board evaluation of the merits of the asserted
justification and for scheduling a required hearing.

1. With the exception of determining the merits of the justification, the
chair is delegated the authority to review the request for compliance with KPB
5.12.050(C)(4). If the chair determines that the request does not meet the
requirements for consideration by the board, the chair will so indicate on the
request, and that decision shall be final unless the chair refers the question to the
fuil board. If referred to the full board, proper notice must be given. The decision
by the chair or the full board shallbe final. The taxpayer shall have the right to
appeal a negative decision under the rules of appellate procedure governing
appeals from administrative agency decisions.

2. Ifthe chair or the full board finds that the request meets the
requirements for consideration of the inability to comply question by the BOE, the
chair will so indicate on the request. The clerk shall notify the party making the
request and shall schedule a time for the BOE to convene to consider merits of the
request for a finding of inability to comply. The meeting shall be scheduled by the
clerk after consultation with the assessor and at the direction of the BOE chair.
The property owner or agent or assign of the property owner and the assessor shall
be permitted to present additional evidence or testimony. The board may require
additional evidence or testimony. The proceeding shall be recorded and all
evidence must be submitted under oath.

3. Ifthe BOE determines that the taxpayer has not proven an inability to
comply, an appeal of the assessment to the BOE will not be allowed, and that
decision shall be the final decision of the BOE. The clerk shall notify the parties in
writing.

4. The taxpayer and borough shall have the right to appeal a decision
under KPB 5.12.050(C) and KPB 5.12.050(DD) to cowt under the rules of appellate
procedure governing appeals from administrative agency decisions.

5. If the BOE determines that the appellant was unable to comply, the

clerk shall schedule a hearing for the appeal and give the notices required by KPB
5.12.050(F). The matter shall proceed as provided in this Chapter.
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E. The grounds for appeal are: unequal, excessive, improper or under valuation
of the property not adjusted by the assessor to the property owner's satisfaction, or an
error in ownership or classification of property. The potential validity or invalidity of
asserted errors in assessment shall have no bearing on the determination of whether the
taxpayer was unable to timely file an appeal.

F. After the time for filing valuation appeals has expired and after consultation
with the assessor, and at the direction of the chair of the board of equalization, the
borough clerk shall schedule meetings of the board of equalization. The clerk on behalf
of the assessor shall schedule meetings of the board of equalization. The clerk on behalf
of the assessor shall notify each appellant by mail of the time and place of hearing and
board of equalization procedures at least 15 days before the evidence or documents
required by KPB 5.12.055(A) and (B) must be provided to the borough clerk. A party can
request a continuance of hearing only for good cause and the continuance must be
requested no later than 15 days prior to the hearing date unless the reason for the
continuance is a serious condition or event that prevented a timely request or that arose
after the deadline. For the purposes of this subsection, a serious condition or event may
include a serious medical condition, a serious family emergency requiring the presence of
the party, a death in the family, or other similar serious condition or event. Additionally,
a continuance shall not be granted if 1t will cause substantial prejudice to the other party.
The chair of the board of equalization is given the discretion to determine whether to
grant a request for a continuance. A continuance, however, does not extend the deadline
for any party to file any documents or evidence under KPB 5.12.055 (A) or (B), if the
application was not filed with the borough clerk before the original deadline for filing
such documents or evidence. If the application for a continuance was filed before the
original deadline for filing documents and the application is denied, the application for a
continuance will not extend the original deadline for filing documents. A hearing shall be
scheduled for all notices of appeal unless the notice is clearly not based on one or more of
the grounds stated in KPB 5.12.050(E) as determined by the BOE chair. When a hearing
is not scheduled, the borough clerk shall notify the person who submitted the notice that a
hearing will not be scheduled.

G. A city in the borough may appeal an assessment to the borough board of
equalization in the same manner as the property owner. Within 5 days after receipt of the
appeal, the assessor shall notify the property owner of the appeal by the city. The
property owner may appear and participate in an appeal of an assessment by a city.

City and Borough of Sitka General Code

4.12.020 Property subject to tax.

A. All property within the corporate limits of the city and borough, both real and
personal, of every nature, not exempt under the laws of the United States or the state of
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Alaska is subject to taxation for school and municipal purposes, and taxes upon such
property must be assessed, levied and collected as provided herein, except the following
property shall not be subject to taxation:

1. Personal property consisting of household goods, jewelry, intangibles
and personal effects, including motoreycles and snowmobiles not used in business
and all motor vehicles subject to the motor vehicle registration tax.

B. All boats and vessels located within the boundaries of the city and borough on
January 1st of any given year shall be subject to taxation under the same procedures and
with the same assessment dates and due dates as personal property, except that valuation
and taxation shall be on the basis of registered and certified length according to the
schedule set forth below:

Class and Vessel Size Annual Property Tax

Class 1[L.ess than 15 feet in length $20.00

Class 2|15 to less than 20 feet in length|$30.00
Class 3|20 to less than 30 feet in length|$50.00
Class 4|30 to less than 50 feet in length $100.00

Class 5|50 or more feet in length $200.00

Valdez Municipal Code 3.12.022 (A)

3.12.022 - Taxation of real property.

A. Property Subject to Taxation. For the purposes of this chapter, real property
subject to taxation includes, among other things, trailers and mobile homes, and
lean-to and similar structures attached or contiguous thereto.

Valdez Municipal Code 3.12.010

Property subject to taxation generally.

All property not expressly exempt by the city, or exempted from taxation by the
city under federal or state constitutional provisions, shall be subject to annual taxation at
its full and true value based upon the actual value of the property assessed. (Prior code §
25-1)



Valdez Municipal Code 3.12.060

Determination of annual levy, due dates, etc.—Limitation on amount of levy.

The rate of levy of tax, the date of equalization of the tax and the date when taxes
shall become delinquent shall be fixed by resolution of the city council, and the levy for
school and municipal purposes shall be separately made and fixed, but the aggregate
thereof shall not exceed two percent of the assessed value of the property assessed. This
limitation does not apply to taxes required to fund the cost of judgments entered against
the city or pledged to pay or secure the payment of the principal and interest on bonds.
Taxes to pay or secure the payment of principal and interest on bonds may be levied
without limitation as to rate or amount regardless of whether the bonds were in default or
in danger of default. (Prior code § 25-3)

Valdez Municipal Code 3.12.170

Determination of tax rate and delinquent date—Tax statements—Penalties for
delinquent payment.

A. The city council shall thereupon, by resolution, fix the rate of tax levy and
designate the number of mills upon each dollar of assessed real and personal property that
shall be levied, and shall levy such tax in accordance therewith and shall determine the
date when taxes shall become delinquent. If the total tax assessed to any owner is less
than one dollar, then the administration may delete such tax obligation from the tax roll.

B.  The assessor shall then prepare and mail tax statements to the persons listed as the
owners on the tax rolls. If the total tax assessed against the taxpayer is in excess of ten
dollars, the taxpayer shall be given the right to pay such taxes in two installments. If the
first half tax is not paid when due, the entire tax becomes delinquent and penalty and
interest accrue as provided in this chapter. If the first half is paid when due, the second
half of such taxes shall be payable on the date fixed by the city council for such second
half, and if not paid shall be delinquent after such date.

C. A penalty not to exceed eight percent shall be added to all taxes delinquent until
the due date fixed for the payment of the second half, and interest not to exceed the rate
of fifteen percent a year shall be charged on the whole of the unpaid taxes, not including
the penalty, from the due date until paid in full. After the due date for the payment of the
second half, a total penalty not to exceed ecight percent shall be added to all delinquent
taxes, and interest not to exceed the rate of fifteen percent per year shall accrue as
provided in this section upon all unpaid taxes, not including the penalty, from the due
date until paid in full.

D. Property taxes, together with penalty and interest, are a lien upon the property
assessed, and the lien is prior and paramount to all other liens or encumbrances against
the property. (Ord. 00-13 § 1; Ord. 98-08 §§ 5, 6; prior code § 25-12)

Valdez Municipal Code 3.14.020
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Residential users in the Valdez Small Boat Harbor.

A, Defiitions. For the purposes of this chapter, the following words and
phrases shall have the meanings respectively ascribed to them by this subsection:
“Residential vessels” means those vessels which are used as a dwelling for more than
ninety days in any calendar year.

B. Residence Surcharge. The owner of a vessel which is being occupied in the
Valdez Small Boat Harbor and used, rented or leased as a place of residence, shall be
charged an additional surcharge on an annual basis. A vessel which is occupied for more
than ninety days in any calendar year shall be deemed to be used as a residence for the
entire year unless: '

L. The owner of the vessel 1s paying a daily transient moorage fee; or

2. The person occupying the vessel can prove to the satisfaction of the
harbormaster that all persons residing on the vessel maintain a permanent place of
restdence onshore within the city. A city tax bill or assessment notice on improved
residential property in the name of the person occupying the vessel or a rent
receipt which can be verified for a residence in the city shall be prima facie proof
that the person maintained a permanent place of residence onshore. The owner of
such vessel shall be liable for the surcharge. It shall be the responsibility of the
vessel owner to immediately notify the harbormaster when his or her vessel is
being occupied and used, rented or leased as a place of residence. Once a vessel is
used as aresidence, the annual charge shall continue until the owner or person
living aboard gives written notice to the harbormaster that the vessel is no longer
being occupied as a residence.

C. The city council shall establish by resolution the surcharge for residential
vessels in the Valdez Small Boat Harbor, (Ord. 00-12 § 1; Ord. 99-05 § 1 (part))

Valdez Ordinance No. 99-17

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF VALDEZ,
ALASKA, AMENDING CHAPTER 3.12 OF THE VALDEZ CITY CODE TO
ENACT A PERSONAL PROPERTY TAX ON VESSELS.

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF VALDEZ,
ALASKA, that:

Section 1: Section 3.12.020 of the Valdez City Code is hereby repealed and
reenacted to read as follows:

3.12.020 Taxation of Personal Property

A.  Property subject to taxation. Except as otherwise provided in this chapter,
. the following personal property which has a tax situs within the city is subject to taxation:
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1. Boats and vessels of at least 95 feet in length for which certificates
of documentation have been issued under the laws of the United States are subject
to taxation at their full and true value unless the vessel is used primarily in some
aspect of commercial fishing or docks exclusively at the Valdez Container
Terminal where it is subject to municipal dockage charges.

B. Pro ration of personal property taxes. Personal property shall be assessed
once a year as of January 1 of the assessment year. Assessments on personal property
shall not be pro rated for the assessment year except as follows:

l. Vessels operated in intrastate, interstate or foreign commerce that
have acquired a taxable situs elsewhere, shall be assessed on an apportionment
basis. The assessor shall allocate to the City the portion of the total market value
of the property that fairly reflects its use in the City. The assessor shall establish
formulas for calculating the portion of the total market value allocated to the City.
The assessment formula shall be approved by the city council.

C. Tax situs of personal property.

1. All personal property which has a tax situs within the city on
January 1 of the tax year is subject to taxation. Tax situs means the principal
place where an item of personal property is located or used, having due regard to
the residence and domicile of its owner, the place where it is registered or
licensed, whether it is taxed by other jurisdictions, and any other factors which
may indicate the principal location of the property.

2. Tax situs shall be conclusively presumed to be within the city when
the property, although not within the city on January 1 of the assessment year,
either;

a. Has been or is usually, kept or used within the city, whether
regularly or irregularly; or

b. Travels to or within the City along fixed and regular routes;
or

c. Has been or is kept or used within the city for any ninety (90)

days or more, whether consecutive or otherwise, in the twelve (12) months
preceding the January 1 assessment;

d. Has been or is regularly kept or used within the city for any
length of time preceding January ! of the assessment year if such presence
or use is intended to be permanent. The term “permanent”, as used in this
subsection means for ninety (90) days or more, whether consecutive or
otherwise, within the assessment year.
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e. Is necessary for business transactions or takes on cargo within
the City of Valdez if such transactions or cargo have a cumulative value in
excess of One Million Dollars ($1,000,000) during the tax year.

Section 3: Section 3.12.030 of the Valdez City Code is hereby repealed and
reenacted to read as follows:

3.12.030 Property Exempt from Taxation.

A. The following property is exempt from general taxation:

1. Property exempted by state or federal law including all properties
listed in A.S. 29.45.030;

2. All other personal property not subject to taxation under Section
3.12.020(A)1);

3. The real property owned and occupied as the primary residence and
permanent place of abode by a resident sixty-five (65) years of age or older is
wholly exempt from taxation. Only one exemption may be granted for the same’
property and, if two or more persons are eligible for an exemption for the same
property, the parties shall decide between or among themselves who is to receive
the benefit of the exemption. Real property may not be exempted under this
subsection if the assessor determines, after notice and hearing to the parties, that
the property was conveyed to the applicant primarily for the purpose of obtaining
the exemption. This determination of the assessor may be appealed under A.S.
44.62.560-44.62.570.

a. An exemption may not be granted under subsection (A)(3) of
this section except upon written application for the exemption on a form
approved by the state assessor for use by local assessors. The claimant
must file the application no later than fanuary 15 of the assessment year for
which the exemption is sought. The city council for good cause shown may
waive during a year the claimant’s failure to make timely application for
exemption for that year and authorize the assessor to accept the application
as if timely filed. The claimant must file a separate application for each
assessment year in which the exemption is sought. If an application is filed
within the required time and is approved by the assessor, the assessor shall
allow an exemption in accordance with the provisions of this section. Ifa
failure to file by Yanuary 15 of the assessment year has been waived as
provided in this subsection and the application for exemption is approved,
the amount of tax that the claimant has already paid for the assessment year
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for the property exempted shall be refunded to the claimant. The assessor
shall require proof in the form the assessor considers necessary of the right
and amount of an exemption claimed under subsection (A)(3) of this
section. The assessor may require proof under this section at any time.

Section 7: This ordinance takes effect January 1, 2000.

Yaldez Resolution No. 00-15

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF VALDEZ,
ALASKA ESTABLISHING A METHODOLOGY FOR APPORTIONING THE
PERSONAL PROPERTY TAX ON VESSELS OVER 95 FEET IN LENGTH

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF
THE CITY OF VALDEZ, AT ASKA, that

Section 1: Personal property tax on a vessel over 95 feet that has
established a tax situs in places outside of Valdez shall be apportioned as follows:

A. A vessel owner will pay the personal property tax based on 100
percent of the assessed value, times a ratio determined by the number of days
spent in Valdez divided by the total number of days spent in all ports, including
Valdez, where the vessel has acquired a situs for taxation;

B. The number of days in Valdez and other ports shall be determined
by using the number of days spent in each port during the year prior to the tax;

C. Days in port do not include periods when a vessel is tied up because
of strikes or withheld from the Alaska service for repairs;

D. The term “days in port” shall mean the time the vessel is within the
city limits of the taxing jurisdiction until the vessel is outside that taxing
jurisdiction’s boundaries. Any portion of a day a vessel is within the taxing
jurisdiction’s boundaries, that vessel will be considered to be in the city limits for
that entire day.

Section 2. If a taxpayer claims that in a particular case the apportionment
formula approved in this Resolution does not reasonably represent the portion of
the total value of the vessel that should be apportioned to the taxing situs of
Valdez, the taxpayer may petition, or the assessor may require, the use of another



apportionment formula that will more fairly represent how the value should be
apportioned among Valdez and other taxing jurisdictions.

PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY
OF VALDEZ, ALASKA, THIS 1st DAY OF May, 2000.

Alaska Rules of Civil Procedure 82(a)
Rule §2. Attorney's Fees.

(a) Allowance to Prevailing Party. Except as otherwise provided by law or agreed to by
the parties, the prevailing party in a civil case shall be awarded attorney's fees calculated

under this rule.



INTRODUCTION

The Valdez vessel property tax (“the tax™) is constitutional. The tax is not a duty
of tonnage, and the tax satisfies the requirements of the Due Process and Commerce
Clauses of the U.S. Constitution. Polar has conceded that Valdez is a tax situs; Valdez
has the authority under the Constitution to tax the Polar vessels." Thus, the first prong of
the Complete Auto Transit test of constitutionality under the Commerce Clause is met.”
Polar has conceded that part of the second prong of the Complete Auto Transit test for
determining fair apportionment under the Commerce Clause is satisfied. The Vaidez
vessel tax is internally consistent; if every other tax sifus imposed a tax identical to the
Valdez tax, there would be no multiple taxation.

Based on the record, Polar can prevail only if (1) the Court finds that the port-day
apportionment formula is unconstitutional with respéct to prbpenfy (as opposed to
income) taxes; and (2) the Court finds that the port-day formula is unconstitutional with
respect to vessels (as opposed to airplanes). Polar admits tha)t many different kinds of
taxes are constitutional. Taxation categories Polar says are constitutional include: taxes
on all personal property and taxes only on vessels.” According to Polar, ad valorem
property tax apportionment formulas that are constitutional include ones based on voyage

miles (miles in the jurisdiction divided by miles everywhere) and voyage days (days in

! Polar has conceded that a “nexus” exists between Polar and the City of Valdez under
the Due Process Clause, and that a “substantial nexus” exists between Polar and the City
of Valdez under the Commerce Clause. Brief of Appellee/Cross-Appellant Polar
Tankers, Inc. (*Polar Brief”), Supreme Court Case No. S-12218/12223 (November 15,
2006) at 21.

2 Complete Auto Transit, Inc. v. Brady, 430 U.S. 274, 279 (1977).

’ Exc. 92.



the jurisdiction divided by days e:verj\,fwhere).4 Polar even concedes, as it must, that the
“port day” apportionment formula used by the City is constitutional in respect to income
taxes.’

The factual record is clear and undisputed. The vessels of Polar and the other oil
Shippers are not taxed as property in any other jurisdiction. The Shippers’ vessels are a
fleet dedicated to transporting oil from the Port of Valdez to other ports, mostly on the
West Coast of the United States. All of the oil the vessels transport and deliver to other
ports is loaded in Valdez. The vessels of Shipper SeaRiver have never been tol their
domicile in Texas.

Polar enjoys a mulﬁtude of benefits and protections provided by the City of
Valdez. It uses and has access to Valdez police and fire protection, medical facilities and
personnel and harbor security in Valdez, Valdez docking facilities, Valdez transportation
infrastructure (roads and airport), oil spill contingency resources within the City, and the
Alyeska Marine Terminal (financed by City tax-exempt revenue bonds).

The Valdez vessel tax accounts for approximately ten percent (10%) of the annual
tax revenue for the City of Valdez.® Approximately 22 of the oil Shippers’ vessels are
assessed annually by the City. ” An average of 20-26 persons are on board each vessel.?
Twenty-five (25) crew members multiplied by 22 vessels annually equals 550 persons

that are within the City of Valdez annually due to the oil Shippers” activities. This

* Exc. 97 n. 45.

> Sjong v. State, Dep’t of Revenue, 622 P2d 967 (1981).
¢ Exc. 273.

I

8 See Valdez Brief at 20; Exc. 438.



accounts for a little more than ten percent (10%) of the City’s year-round population of
4,500.° Therefore, the vessel tax, compared to all tax revenue of the City, has a
reasonable correiation to the percentage of the population of the City attributable to the
oil Shippers’ activities.

The business of transporting oil impacts the City in a variety of ways as evidenced
by the aftermath of the Exxon Valdez oil spill in 1989 and the December 2003 Code
Orange national security alert that clos‘ed down the Port of Valdez. The oil Shippers,
including Polar, sometimes make use of the “opportunities, benefits and protections” of
Valdez even when they are not within the territorial limits of the jurisdiction. ™

ARGUMENT: SECTION ONE - VALDEZ’S APPEAL

L Valdez’s Tax Is Constitutional Under The Due Process And Commerce
Clauses.

A. Polar’s Vessels Have A Substantial Nexus With Valdez. Valdez Has
The Constitutional Right To Tax Polar’s Vessels.

In its brief, Polar states,

Polar has always acknowledged that its vessels have an actual situs in and a
substantial nexus with the City of Valdez. The City has the jurisdiction to
tax Polar’s tankers, . . A

Polar does not dispute any facts about the substantial ties of the corporation and its

vessels to Valdez. Polar concedes that the Valdez tax satisfies the first prong of the test

’ Bxc. 201,
" Exc.323-25.
1 Polar Brief at 21 (footnote omitted); see also, Polar Brief at 32.
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of constitutionality under the Due Process and Commerce Clauses.’? Thus, Valdez, a tax
situs, levies a general revenue property tax on the Polar vessels.

B. The Valdez Tax Is Fairly Apportioned. Valdez Taxes Value That Is
Attributable To Polar’s Vessels’ Presence And Activities In Valdez.

‘The Valdez port-day apportionment method fairly apportions the vessels’ value
atfributable to their presence and activities in the City."> The quéstion in this lawsuit is
not whether there might be some overlapping taxation if the vessels” domiciles were to
tax, but rather, whether the U.S. Constitution permits Valdez to use a port-day formula
for the purpose of apportioning the value of the vessels reasonably attributable to their
presence and activities in the City. Significantly, the requirement of fair apportionment
under the constitution is couched in terms of value and not in terms of physical
presence. ™

Polar agrees that the port-day method is internally consistent.” There would be no
duplicative taxation of the vessels if other tax situses levied a tax identical to Valdez’s on
the vessels.*®

The central purpose of the fair apportionment requirement is to ensure that each
state taxes only its fair share of an interstate transaction.”” The constitutional test of
external consistency test asks whether the taxing jurisdiction has taxed only the portion of

the interstate activity that reasonably reflects the in-state component of the activity being

12 See Complete Auto Transit, 430 U.S., at 279.

3 Goldbergv. Sweet, 488 U.S. 252, 262 (1989)(citation omitted).
' Goldberg, 488 U.S. at 262,

"> Polar Brief at 33-34.

16 Id

7 Goldberg v. Sweet, 488 U.S. at 260-61.



¥ “[[ln substance [it] is

taxed.”® The external consistency test is a practical inquiry.
nothing more than another label for the fair apportionment requirement.”™ A tax for
which the risk of multiple taxation is low and the risk of actual multiple taxation is
obviated by flexibility in the law meets the external consistency requirement and will be
upheld as fairly apportioned.*!

Valdez has taxed only the portion of Polar’s vessels’ value that reasonably reflects
their use in the City.””> Polar’s vessels are part of a flect dedicated to transporting
millions of barrels of oil from Alaska each year to other ports. In 1999, the Shippers’
vessels loaded about 345 miillion barrels of oil at Valdez.” Valdez is the only port at
which the vessels load oil. Each vyear, the Shippers transport billions of dollars worth of
crude oil to refineries outside Alaska. Yet, in 2000, Polar paid the City about $440,000 in
property tax on its tankers.** From 1977 through 1999, the City did not tax the Shippers’
vessels, though they used City resources and impacted the City. Though virtually all of
the vessels’ value derives from their presence in Valdez, the apportionment formula
allocates to the City only an average of 26 percent of the value. The Valdez vessel tax is

not rendered unconstitutional by the limited possibility of some overlapping taxation on

the vessels due to the application of different apportionment formulas by different taxing

¥ Goldberg, 488 U.S. at 262, citing Container Corp., 463 U.S. at 169-170.

¥ Goldberg, 488 U.S. at 264.

20 1. Hellerstein & W. Hellerstein, State Taxation § 4.15[2], 4-142 (3" ed. 2005).
1 Goldberg, 488 U.S. at 265 (citation omitted).

2 See Goldberg, 488 U.S. at 262.

2 Exc. 421.

# Exc. 273.



jurisdictions.” Through the Valdez tax, Polar and the other Shippers simply bear their
fair share of costs for municipal services.

Polar erroneously contends that, in order to be fairly apportioned under the Due
Process and Commerce Clauses, the Valdez vessel pfoperty tax must be calculated as a
function of the ratio of the number of days the vessels spend in Valdez divided by the
number of days everywhere, or the ratio of the number of miles the vessels travel in
Valdez divided by miles everywhere.”® This is a transparent attempt to engraft onto the
fair apportionment test a “physical presence” requirement that is not constitutionaily
mandated.

The error of Polar’s argument is illustrated by the following example. In its
simplest terms, apportionment is the fair division of the total taxing possibility among the
several possible taxing jurisdictions. The apportioning factors should add up to 1.0, so
that the entire taxing possibility is allocated. The Valdez vessel tax is levied once a year
for the preceding year. Three factors that have been prpposed for use in calculating the
Valdez apportionment fraction:

(V) =Days in Valdez;

(D) = Days in discharge ports;

365 = Days in a year.

A fourth factor, (S) = Sea days, is implicit. Days in Valdez plus days in discharge

ports plus sea days total 365: (V) + (D) + (S) = 365.

5 Goldberg, 488 U.S. at 264.
25 See Polar Brief at 45.



The Valdez apportionment fraction is (V)/ (V + D). The rest of the taxing
possibility is apportioned to the discharge ports by the fraction (D)/(V +D). The Valdez
apportionment formula relates like variables (port days). The formula takes into account
time the vessels are physically present in all taxing jurisdictions during the year.” This
includes the vessels’ domicile, if the vessels are physically present there at any time
during the calendar year. Valdez’s apportionment ratio is based upon the days the
vessels are in Valdez divided by the days the vessels are physically in all taxing
Jurisdictions. The sum of the two fractions in the Vaidez port-day apportionment formula
is 1.0, so the apportionment is fair and complete.

One of the apportionment formulas proposed by Polar is the voyage-day formula:
days in Valdez /365. Inthe fraction, (V + D + S) can be substituted for 365, giving
(V)/(V +D + S). Whereas the Valdez port-day formula has two fractions adding up to
1.0, Polar’s suggested voyage-day formula must have three: (V)y/(V +D + S),

MYV +D +8S)and (S)/(V+D~+8§). While the first two fractions represent time the
vessels spend in Valdez and in the discharge ports, the last factor represents time the
vessels spend in international waters, which are not a taxing jurisdiction at all. The
voyage-day formula “mixes apples with oranges” by adding days when the vessels are
outside any particular taxing jurisdiction (i.e., ﬁ] international waters) to days the vessels

are in taxing jurisdictions (port days). This is not a correct apportionment formula.

*7 This excludes time the vessels spend in dry dock.



C.  Polar’s Case Is Built Upon Hypothetical (and Non-Existent) Taxation
Of The Vessels By The Domicile.

No jurisdiction, other than Valdez, taxes Polar’s vessels.?® Polar’s domicile,
California, does not tax the vessels.”” There would be no multiple taxation of the vessels
if the California domicile were to tax them and apportion vessel value using the voyage-
mile formula (miles in California/miles everywhere), or the voyage-day formula (days in
California/365), or even the port-day formula (days in California/days in all ports).
Indeed, Polar aérees that there would be no multiple taxation of Polar’s vessels if every
other jurisdiction .where the vessels had acquired tax situs were to tax the vessels using
the port-day apportionment fdrmula.3 % The only theoretical possibility of multiple
taxation of the vessels in this case would be if the domicile taxed the vessels and
apportioned vessel value in a manner completely unrelated to the Vessels’ physical
presence and activities there. Significantly, an apportionment formula is not rendered
unconstitutional merely because some overlapping taxatiop may result from the use of
different apportionment formulas by different taxing jurisdic’l:ions.3 !

1. The domicile for mobile property is an artificial situs created to
insure that the property does not escape taxation.

The parties agree that, historically, mobile property, including oceangoing vessels,

could be taxed only at the domicile of the owner, or their “home port.” In the eyes of the

8 Exc. 102.

2 Seeid.

3 polar Brief at 33-34.

U Moorman Mfg. Co. v. Bair, 437 U.S. 267, 277-81 (1978).



law, it was thought that “personal property, . . . , [had] no locality.”* It was assumed, for
tax purposes, that personal property went wherever its owner went.”> The “home port”
doctrine and the exclusive right of the owner’s domicile to tax mobile property were
shaped by two policy concerns. The first was that mobile property should be fully taxed,
and should not escape taxation.* The simple solution to this policy concern was to
permit the domicile to tax the full value of the mobile property where no other tax situs
existed.”> Thus, the courts created the “home port” of a vessel, an artificial situs, which
controlled the place of taxation in the absence of an actual situs elsewhere.*® The second
policy concern was that the rules of taxing mobile property be straightforward and
predictable. This was especially true of oceangoing vessels, which, historically, were
thought not to have “a permanent situs anywhere:™’

To determine [the vessels’] situs, for purposes of taxation by their longer or
shorter stay in a particular port, or by their more or less frequent resort to it,

would introduce perpetual uncertainty; it would, practically, subject them to
taxation in every port, or exempt them in all.?

jj Hays v. Pacific Mail Steamship Co., 58 U.S. 596 (1854).
1d.

3 See Central Railroad Co. of Pennsylvania v. Pennsylvania, 370 U.S. 607, 616-17

(1962).

> 1

3 See Note, State Taxation of International Air Transportation, 11 Stan. L. Rev. 518,

522 and n. 19 (“This ‘exclusive situs’ doctrine came to be adopted as a rule of

convenience, to insure that a vessel, while protected from multiple taxation, did not

escape taxation altogether.”); see also, Old Dominion S. S. Co., 198 U.S. 299 at 307.

3T Southern Pacific Co. v. Kentucky, 222 U.S. 63, 74 (1911). The case of Cream of

Wheat Co. v. Grand Forks County, 253 U.S. 325, 329-30 (1920}, cited by Polar reflects

the “anachronistic” home port view that oceangoing vessels “have no permanent situs

anywhere.”

3 Southern Pacific Co., 222 U.S. at 76, guoting People ex rel. Pacific Mail S. S. Co. v.

Tax & A. Comrs., 5§ N.Y. 242, 246.



The “home port” doctrine solved these two policy concems. Mobile property did
not escape taxation, since it always was taxable in the “home port,” or domicile of the
owner. Moreover, the rule giving the owner’s domicile the exclusive right to tax the full
value of the property unless the property had established a permanent situs elsewhere was
predictable and easy to apply.*

However, in Japan Line, Ltd. v. County of Los Angeles, the U.S. Supreme Court
discarded the “home port doctrine” as the law governing taxation of mobile property.*’
The Court stated that the “home port doctrine” was not grounded in the Constitution, but
rather, was a rule based on “common-law jurisdiction to tax.”"! In modern times, the rule
of fair apportionment has replaced the home port doctrine.*

Polar describes the power of the domicile to tax as: “[TThe domicile’s broad
power to tax exists independent of the physical presence of the property, and is limited
only by the existence of an actual situs [physical presence] in one or more other
jurisdictions.”” According to Polar, the domicile’s power to tax is curtailed only when
the property acquires an actual tax situs [physical presence] in another taxing jurisdiction.
This power of the domicile, as described by Polar, is driven by the same two policy
concerns that shaped the “home port doctrine.” "As stated in Central Railroad “fI]n

instances where it was ultimately found that a tax situs existed in no . . . State [other than

* Compare Southern Pacific Co., 222 U.S. 63 (1911) with Old Dominion Steamship Co.
v, Virginia, 198 U.S. 269 (1905).
40 Japan Line, Ltd. v. County of Los Angeles, 434 U.S. 441, 443 (1979).

41
Id
" Standard Ol Co. v. Peck, 342 U.S. 382 (1952); Ot v. Missippi Valley Barge Line Co.,

336 U.S. 169, 174 (1949).
* Polar Brief at 24.
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the domicile] [mobile] property would escape this kind of taxation entirely.”* Though
the rule regarding the domicile’s power to tax, as articulated by Polar, might be simple to
apply and predictable, the power of the domicile to tax, like the home port, is based on
“common-law jurisdiction to tax”; it is not grounded in the Constitution.**

The two policy concerns do not apply in this case. First, Polar vessels will not
escape taxation. Obviously, this is not a case in which no tax situses other than the
domicile exist. Polar has admitted that, due to the vessels’ use, there are many tax situses
in addition to Valdez: Washington, California (the domicile) and Hawaii.*® Second,
even if the “complementary” rules of domicile and non-domicile taxation propbsed by
Polar might be simple to apply and predictable, they do not accurately reflect the full
scope of a non-domicile’'s power to tax as a matter of constitutional law. The rule of‘fair
apportionment now applies.

Further, as explained below, under the common law, the power of the domicile to
tax does not foreclose Valdez from using the port-day formula in this case.

2. The extent to which Valdez constitutionally may tax Polar’s vessels
does not depend upon what the domicile hypothetically may do, but
on what Valdez kas the constitutional power to do.

The common law rules regarding the scope of the domicile’s power to tax do not
define the full extent of the non-domicile’s power to tax as a matter of constitutional law.

Polar has cited no case that holds that a non-domicile tax situs, such as Valdez,

constitutionally can apportion the value of movable personal property only based on time

4 Central Railroad, 370 U.S. at 617-18.
¥ See Japan Line, 441 U.S. at 443,
% Polar Brief at 22.
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or mileage in the jurisdiction divided by time or mileage everywhere. As a rule, courts
are reluctant to interfere with the power of local and state jurisdictions to tax. In large
part, this 1s due to the limited role of the courts under the Constitution, and the fact that
powers not specifically delegated to the federal government under the U.S. Constitution
are reserved for states and local governments. With respect to taxes, courts simply refuse
to engage in the substantial “judicial lawmaking™ that would be required to enforce
uniformity.”” Thus, an apportionment formula is overturned as unconstitutional as
applied only if the formula, when compared with the taxpayer’s business transacted in the
jurisdiction, has “led to a grossly distorted result.”® The U.S. Supreme Court and state
supreme courts therefore have approved or let stand a variety of property tax
apportionment methods including: miles in the jurisdiction/miles in the system;” time in
the jurisdiction/12 months;*® and the average of three “productive means” ratios in the
jurisdiction/the average of the same “productive means” ratios in the system.”!

In an attempt to confuse the Court, Polar deliberately has blurred the distinction
between the physical pfesence and contact requirement (nexus) necessary to confer
taxing power on a non-domicile jurisdiction (tax situs), and the fair apportionment
requirement under the Due Process and Commerce Clauses. With respect to property

taxes, there is no question that the property sought to be taxed (or some fungible

T Moorman Mifz., 437 U.S. at 276-281.
® Moorman Mfg., 437 U.S. at 274,

¥ O 336 US. at 171 n. 2.
3 North Slope Borough v. Puget Sound Tug & Barge, 598 P.2d 924 (Alaska 1979).

Y Braniff Airways v. Nebraska Board of Equalization and Assessment, 347 U.S. 590,
593 n. 4 (1954).
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equivalent) must be physically present in the jurisdiction at some time during the tax year
in order to meet the threshold of taxability (nexus). The nexus requirement ensures that
the property’s connections with a locale are substantial enough to legitimate the locale’s
exercise of power over the property.” Polar concedes that the nexus requirement has
been met here.

If there is a sufficient nexus between the property and the non-domicile
jurisdiction, then the jurisdiction legally can tax the property. If a jurisdiction has the
authorify to tax, then it is a “tax situs™ for the pr0perty.5 3 Polar agrees that Valdez, a non-
domicile, is a tax situs for its vessels. The tax situs for movable property then apportions
the value of the property to fairly reflect the in-state component of an interstate activity.
In accordance with the Constitution, Valdez has chosen to value the in-stéte component
of Polar’s activities by using the fraction represented by days the vessels spend in Valdez
divided by the days the vessels spend in other taxing jurisdictions.

Polar relies primarily on Central Railroad Co. v. Pennsylvania in support of its
“fair apportionment” argument.”* Polar claims that the Court in Central Railroad allows
the domiciliary state to tax what might be called “residual” or the “left over” property
~ value, that is, value based on the property’s physical presence in jurisdictions in which no
tax situs is established. However, despite Polar’s efforts to twist, torture and distort the

U.S. Supreme Court’s holding in Central Railroad, the Supreme Court did not grant the

2 Ouill Corp. v. North Dakota, 504 U.S. 298, 312 (1992).

' According to BLACK’S LAW DICTIONARY, “[s]itus of property, for tax purposes, is
determined by whether the taxing state has sufficient contact with personal property
sought to be taxed to justify in fairness the particular tax.” (6™ ed. 1990), at 1387.

*t Central Railroad, 370 U.S. 607 (1962).



property’s domicile state a right to tax superior to that of non-domiciles when mobile
property has more than one tax situs. Nor did it hold that a non-domicile state where the
property has tax situs, such as Valdez, could only apportion property value based on the
amount of time spent or miles traveled in the jurisdiction. Indeed, the Supreme Court has
never reached this holding.

Iﬁ fact, the Central Railroad decision offers no support whatever for Polar’s legal
position here. In Central Railroad, the Supreme Court held that the taxpayer failed to
meet its burden of proving that tax situs existed in jurisdictions outside the domicile. The
taxpayer was trying to escape taxation by the domicile, Pennsylvania, by showing that
non-domicile jurisdictions had sufficient connection with the property such that they
could tax it. The Supreme Court, in Central Railroad, framed the issue in these terms:

Since the domiciliary State is precluded from imposing an ad valorem tax

on any property o the extent that it could be taxed by another State, not

merely on such property as is subjected to tax elsewhere, the validity of the

[domiciliary State’s] tax must be determined by considering whether the
facts in the record disclose a possible tax situs in some other jurisdiction.

55
The Court held that, with respect to the railway cars, the taxpayer had “failed to sustain
its burden of proving that a tax situs had been acquired elsewhere.”® Therefore, the
domicile was permitted to tax the full value of all taxpayer’s railway cars that were not
run “along fixed and regular routes” in other states.”’

Accordingly, Central Railroad is inapposite to the issue presented in this case.

The issue in Central Railroad was whether the taxpayer had met its burden of proof in

** Central Railroad, 370 U.S. at 614 (emphasis added).
 Id at 618.
7 Id at 614.
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establishing a non-domicile tax situs, not whether a property tax was fairly apportioned.
Central Railroad does not address the issue here, which is the extent to which a non-
domicile tax situs with substantial connections to the moveable property constitutionally
can tax the property.

Polar cites Johnson Oil Co. v. Oklahoma for the proposition that the non-
domicile’s power to tax movable personal property is limited to the ratio of the property’s
physical presence in the non-domicile divided by the property’s plﬁysical presence
everywhere.”® However, Johnson Oil is no more relevant to the issue of fair
apportionment than was Central Railroad. Johnson Oil, like Central Railroad, was a tax
situs, Due Process case. In Johnson Oil, the issue was whether Oklahoma, a non-
domicile state, could tax as property the entire fleet of Johnson Oil Company’s railroad
tank cars.”> On the one hand, the U.S. Supreme Court 0b$e1‘ved that the domicile state
“has no jurisdiction to tax personal property where its actual tax situs is in another
State.”® On the other hand, the Court stated that it is legitimate for a non-domicile tax
situs to impose upon movable personal property “its fair share of burdens of taxation
imposed upon similar property used in like way by its citizens . . 81 The Court
concluded that Oklahoma could tax “its proper share of the property employed in the

course of business, . . ., and this amount could be determined by taking the number of

8 Johmson Oil Co. v. Oklahoma, 290 U.S. 158 (1933).
 Id at 159.
% 1d at 161,
S 1d at 162.
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cars which on the average were found to be physically present within the State.”®* In
short, Johnson Oil simply reaffirmed the rule that the number of railroad cars in
Oklahoma averaged over a period of time was one constitutional measure of the
property’s physical presence in the jurisdiction for tax situs purposes. Johnson Oil did
not purport to address fair apportionment issues, and, in fact, was decided forty-four
years before the Complete 4uto Commerce Clause test even was articulated.

3. The power of Polar’s vessels’ domicile to tax them is limited by the
maximum extent to which non-domicile tax situses, such as Valdez,

doom AL

cam iax the vessels.

Polar admits that the constitution does not dictate a particular apportionment
formula. But, having said that, Polar essentially argues that, in this case there are only
two apportionment formulas constitutionally acceptable: daysin port dividedlby 365 or
miles in the jurisdiction divided by miles everywhere.

Polar bases its argument on the following flawed reasoning:

L. The property owner’s domicile can tax, regardless of whether the
property was ever or is present there.

2. The non-domicile jurisdiction can tax only in direct proportion to the
property’s physical presence in the jurisdiction divided by the property’s
physical presence everywhere (either days in the jurisdiction/365 or
miles in the jurisdiction/miles everywhere).

3. The only limitation on the taxing power of the domicile jurisdiction is
the property’s actual physical presence of the property in another
jurisdiction with the power to tax.

Polar reaches the following flawed conclusion based on the false assumptions:

Since Valdez does not apportion its tax based on the vessels’ time or miles
in the jurisdiction divided by the vessels® time or mileage everywhere, its

62 1 at 163.
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apportionment formula necessarily captures part of the vessels’ value not
reasonably attributable to their activities in the City.

If any one of the three assumptions is false, Polar’s entire argument collapses like a house
of cards.

The first proposition is simply incorrect as a matter of law. Under the Union
Refrigerator case, not even the domicile can tax if the property never has been there.”
The undisputed evidence is that none of the SeaRiver vessels ever has been in Texas,
their state of domicile.®* Therefore, the domicile of the SeaRiver vessels cannot tax
them. Polar’s first and third propositions are false as a matter of law and fact.

Polar’s second proposition likewise is false. The constitutional test for fair
apportionment 15 this: the non-domicile tax situs can tax value reasonably atiributable to
the property’s presence and activities in the jurisdiction. Polar has cited no case that
holds that a non-domicile tax situs, such as Valdez, constitutionally can apportion the
value of movable personal property only based on time or mileage in the jurisdiction
divided by time or mileage everywhere. On the contrary, property value can be
apportioned in a variety of different ways: miles in the jurisdiction/miles in the system,®
months in the jurisdiction/12 (months in the year),’® or days in port in jurisdiction/days in

port everywhere.”” In Braniff Airways, the U.S. Supreme Court permitted transient

5% Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194, 198-99 (1905).

% Exc. 133-42, 151-65, 177-83; see also, Exc. 185-86.

% Otr, 336 U.S. 169 (1949).

56 North Slope Borough, 598 P.2d at 924.

' Luckenbach S.S. Co. v. Franchise Tax Board, 33 Cal. Rptr. 544 (Cal. App. 1963) (the
port-day formula was used to apportion the value of a shipping company’s vessels in
order to calculate the company’s total property in the state).
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airline property to be apportioned using measures other than time or distance.”® The ad
valorem property tax apportionment formula in Braniff used an average of three
“productive measures,” (arrivals and departures, revenue tons, and originating revenue).*

The pori-day apportionment formula used by Valdez is identical to the property
{ax apportionment method approve_d by the Alaska Attorney General to be used by the
State of Alaska when it considered taxing the oil tankers in 1977.7° The port-day
apportionment method also is used to apportion the business incqme of interstate water
transportation carriers operating in Alaska under AS 43.20.071. That statiite was at issue
in Department of Revenue v. OSG Bulk Ships, Inc.”’ Tn OSG Bulk Ships, the Alaska

Supreme Court viewed the port-day formula favorably, stating, “The days-in-port ratio

adopted by AS 43.20.071 avoids multiple taxation of transportation carriers by formula

88 See Braniff Airways, 347 U.S at 591 n. 4.

69
Id
" House Bill 323 submitted to the Tenth Legislature on March 9, 1977, contained the

following provisions for apportioning the value of “marine transportation™

Sec. AS 43.56.065 Method of Apportionment. (a) The full and true value
of the taxable marine transportation property shall be apportioned to this
state by multiplying that value by the days-spent-in-port apportionment
formula. The numerator of the fraction is the number of days spent in ports
within the state loading or unloading gas or unrefined oil, and the
denominator of the fraction is the number of days spent in ports both within
the state and outside the state loading or unloading gas or unrefined oil.

(b) For purposes of this section, (1) ‘days spent in port’ does not include
periods when ships are tied up because of strikes or withheld from service
for repairs, or because of seasonal reduction of service; days spent in a port
shall be computed by dividing the total number of hours in that port by 24
and rounding to the nearesti day.

House Bill 323 (March 9, 1977) at 3, attached as Appendix D for reference.
! Dep't of Revenue v. OSG Bulk Ships, Inc., 961 P.2d 399 (Alaska 1998).
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apportionment.”’* Valdez, in using a port-day apportionment method, has taxed only the
portion of the vessels” value that reasonably reflects their use in the City.

| Even assuming arguendo that Polar’s vessels’ domicile has the power to tax
“residually” ﬁroperty value, the “residual” value would be subject to the non-domicile’s
constitutional right to tax its “fair share” of the property value, and not the other way

around.”
Under the apportionment concept, a nondomiciliary state may tax a
percentage of the value of transient personal property as computed by a
toriula designed to relaie the tax, under due process principies, to the use
of the property within the state. Where the taxing state is also the
domiciliary of the taxpayer, multiple taxation is avoided by requiring [the
domicile] to reduce its tax by the amount which other states constitutionally
can levy.74

“In interstate commerce, if the domiciliary State is ‘to blame’ for exacting an excessive
tax, this Court is able to insist upon rationalization of the apportionment.””
Under the constitution, a non-domicile tax situs can tax the portion of value that is
reasonably éttributable to the taxpayer’s activities in the jurisdiction. Property value can
be measured in a variety of ways, including port days.
The City’s power to tax cannot depend upon whether and to what extent the

Shippers’ vessels’ domicile can tax. This is becéuse, on the one hand, the domicile of the

Polar vessels presumably could tax them; while on the other hand, the domicile of the

™2 1d. at 405.
” 01,336 U.S. at 171,
™ Note, State Taxation Of International Air Transportation, 11 Stan. L. Rev. 518, 523

(footnotes omitted).
P Japan Line, 441 U.S. 434, 454 (1979).
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SeaRiver vessels could not. Surely the constitutionality of the Valdez tax cannot depend
upon whether and to what extent the vessels” domicile can tax them.

The Valdez tax is a constitutional, fairly apportioned property tax. The Union
Refrigerator case relied on by Polar, does not compel a contrary result.’® The Union
Refrigerator and the cases upon which its relies discuss some of the circumstances under
which the domicile of movable property loses the right to tax the property. In Union
Refrigerator, the issue was whether a Kentucky corporation was “subject to taxation
upon its tangibie personal property [railway cars| permanently located in other states, and
employed there in the prosecution of its business.””’ The Supreme Court concluded that
the railway cars “so far as they were located and employed in other states than
Kentucky,” were “not subject to the taxing power” of Kentucky, the domicile.”® In
analyzing the issue, the Court relied on its earlier decision in Delaware L. & W.R. Co. v.
Pennsylvania, which involved a tax upon the capital stock of the railroad (:Ompany.79

In Delaware, the Court had recognized “the general proposition that tangible
property permanently outside of the state, and having no situs within the state, could not
be taxed.”% However, the Court had concluded that the domicile, Pennsylvania, could

not, in assessing the tax, include the value of certain property (coal), even though it had

% Union Reﬁigerator Transit Co. v. Kentucky, 199 U.S. 194 (1905).
"7 Union Refrigerator, 199 U.S. at 201.

" Id at211.
” Delaware L. & W.R. Co. v. Pennsylvania, 198 U.S. 341 (1905), discussed in Union

Refrigerator at 209-10.
8 See Union Refrigerator, 199 U.S. at 210.
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been mined in Pennsylvania and transported to New York, where it was stored.®! The
Court had concluded that “[h]owever temporary the stay of the coal might be” in the
“fqreign Jjurisdiction,” it was “forever beyond the jurisdiction of Pennsylvania.”®* Thus,
the domicile had lost its taxing power over the coal, even though the coal had originated
in the domicile.

The rationale the Court in Union Refrigerator used to deny the domicile the right
to tax railway cars that were permanently located in other states applies equally to this
case. According to the Union Refrigerator Court, “protection and payment of taxes are
correlative obligations:”*

The power of taxation, indispensable to the existence of every civilized
government, is exercised upon the assumption of an equivalent rendered to the

taxpayer in the protection of his person and property, in adding to the value of
such property, or in the creation and maintenance of public conveniences in which .

he shares.®
Thus, “property which is wholly and exclusively within the jurisdiction of another state
receives none of the protection for which the tax is supposed to be cornpeﬁsaﬁon.”85
Like the railway cars in Union Refrigerator, the Sea River vessels are -

“permanently located” outside the domicile. The Sea River vessels have never been to

their Texas domicile and there are numerous non-domicile tax situses for the vessels,

81 Id.
82 jd.
83 Idat 204.
% Id at 202,
85 1d at 204.



including Valdez.* Under these circumstances, Texas cannot tax the Sea River vessels.
This view is consistent with Due Process requirements. Since the SeaRiver vessels never
have been there, Texas offers the vessels no opportuniiies, benefits or protection.
Taxation of the SeaRiver vessels by Texas, therefore, would be wholly
“extraterritorial.”**’

Applying Polar’s flawed assumptions would lead to an inconsistent result. On the
facts of this case, the Polar vessels would be taxed on their full value, but the SeaRiver
vessels would not. A portion of the value of the SeaRiver vessels would escape taxation
altogether, since the SeaRiver domicile cannot tax the vessels. Under these
circumstances, there would be a tax gap. This would defeat the very policy expressed in
the Central Railroad case, of ensuring full taxation of mobile property. Simply put, the
constitutionality of the Valdez apportionment formula cannot depend upon whether and
to what extent the vessels’ domicile can tax.

The City’s apportionment formula should be evaluated according to the
.cdnstitutional standard of fair apportionment. The Valdez formula is constitutional
because the City has taxed only that portion of value that is reasonably aitributable to the

Shippers’ vessels’ activities in the jurisdiction. The Valdez apportionment formula fairly

8 SeaRiver non-domicile tax situses include Alaska, Washington, Oregon California and
Hawaii. Exc. 133-42, 151-65, 177-83; see also Exc. 185-86.

¥7 Tn concrete terms, under Polar’s proposed apportionment scheme, SeaRiver’s domicile
of Texas would be able to tax 60% or more of vessel value, even though no SeaRiver
vessel ever has been physically present in the domicile. For example, if a vessel spent 30
days in California, 10 days in Oregon, 50 days in Washington and 40 days in Valdez,
Polar contends that the proper apportionment percentages would be: California 8%
(30/365), Oregon 3% (10/365), Washington 14% (50/365), Valdez 11% (40/365), and the
Texas domicile 64%.
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taxes the Shippers for the “benefits, opportunities and protections™ afforded them by the
City.
4. Polar’s foreign dry dock jurisdictions cannot tax the Polar vessels.

Polar poses a hypothetical to make its case of pos&ible multiple taxation if Polar’s
dry dock jurisdictions were to impose a tax. Polar claims that if one of its dry dock
jurisdictions were to tax one of the vessels, and if the dry dock jurisdiction were to use an
apportionment formula different from that of Valdez, overlapping taxation would result.
Thus, Polar argﬁes, the Valdez vessel property tax is unconsiitutional.

There is no risk whatsoever that Polar’s vessels would be subject to multiple
taxation, since Polar vessels’ dry dock jurisdictions cannot tax them. Polar vessels are
registered in the United States. However, Polar dry docks its vessels outside the United
States, in Asia.®® Since only the nation of a vessel’s registry may tax it as property, the

~ foreign jurisdictions where Polar dry docks its vessels cannot tax them.” Thus, with
respect to the Polar vessels, overlapping taxation betweep Valdez and a dry dock
jurisdiction is not possible, even theoretically.

Even assuming arguendo that a Polar dry dock jurisdiction were able to tax the
Polar vessels, and were to apply an apportionment formula different from that of Valdez,
the possibility of overlapping taxation is obviated by the flexibility built into the City’s

apportionment formula.”’ Valdez’s tax law gives the City Assessor fhe power to apply a

" Exc. 190.

8 See Japan Line, 441 U.S. at 447 n.11.

?® The theoretical possibility of overlapping taxation in Polar’s hypothetlcal does not
render the Valdez apportionment formula unconstitutional. Just as the overlap in taxation
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formula other than the port-day formula “[i]f a taxpayer claims that in a particular case
the [pOIT-da_‘;’] apportionment formula, . . ., does not reasonably represent therportion of
the total value of the vessel that should be apportioned to the taxing situs of Valdez, . .
21 In short, there is virtually no risk, real or theoretical, that Polar’s vessels might be
subject to multiple taxation, even if a dry dock jurisdiction were to tax them.

5. - Polar has failed to prove that the Valdez vessel tax is u.nconsﬁtutidnal.

Polar has failed to meet its heavy burden of proving that the Valdez vessel tax is
unconstitutional. The tax is presumed to be constitutional, and the taxpayer chaiienging
the tax has the “heavy burden” of proving otherwise.”> “[N]o court has . . . invalidate[d]
an apportionment that reasonably reflects the opportunities, benefit and protection
afforded by the taxing state.”™> The few times that the Court has struck down an
apportionment formula, it has done so on the grounds that the particular apportionnient

formula in question produces a “grossly distorted result” or an apportionment is “out of

in Moorman Mfg. was the result of the application of two different apportionment
formulas, so too, would any theoretical overlap in taxation between Valdez and a dry
dock jurisdiction. The hypothetical “overlapping taxation” simply would be the result of
a system with non-uniform tax laws; it would not be unconstitutional. Moorman Mfg.,
4370.S. at 277-81.

?1 Valdez Resolution No. 00-15, Section 2 provides: “If a taxpayer claims that in a
particular case the apportionment formula approved in this Resolution does not
reasonably represent the portion of the total value of the vessel that should be apportioned
to the taxing situs of Valdez, the taxpayer may petition, or the assessor may require, the
use of another apportionment formula that will more fairly represent how the value
should be apportioned among Valdez and other taxing jurisdictions.”

2 Norfolk & W.R. R. Co. v. Tax Commission, 390 11.S. 317, 327 (1967).

% Flying Tiger Line, Inc. v. County of Los Angeles, 333 P.2d 323, 330 (Cal 1958)
(Traynor, J. dissenting).
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all appropriate proportion” to the taxpayer’s activities in the taxing state.** Polar has
failed to meet the heavy burden of showing that the Valdez vessel tax produces a “grossly
distorted result.”

In a desperate attempt to bolster its Commerce Clause attack on the Valdez vessel
tax, Polar strains to distinguish property taxes from income taxes, and even to distinguish
between different kinds of movable property. Polar suggests that Commerce Clause
analysis (especially as it relates to fair apportionment) depends upon such distinctions.
Ironically, in their Summary Judgment Reply, the Shippers actually conceded that “the
rules governing taxation of oceangoing vessels are the same as those governing the
taxation of other mobile instrumentalities of commerce.””

From the standpoint of constitutional analysis, none of the apportionment cases
applying the Complete Auto Transit Commerce Clause test remotely suggests that income
taxes é.re treated differently from property taxes, or that particular kinds of property are
treated differently from one another. To the contrary, cases analyzing property tax
apportionment issues rely on incomé tax Commerce Clause cases and vice versa.”®
Indeed, the Complete Auto Transit case that establishes the modern test for
constitutionality of a tax under the Commerce Clause involved sales tax. Further, cases
determining the constitutionality of taxes on movable property refer to and rely upon

cases involving a variety of kinds of movable property (such as airplanes, vessels and

** Norfolk & Western R. R. Co., 390 U.S. at 329; Hans Rees’ Sons v. Norr/;t Carolina,
283 U.S. 123, 135 (1931).

% Exc. 499. .
% Japan Line, 441 U.S. at 454-55; Moorman Mfg., 437 U.S. at 273.
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rolling stock) without distinction.”” As the Supreme Court noted in Braniff Airways, “We
perceive no logical basis for distinguishing the constitutional power to impose a tax on
such aircraft from the power to impose taxes on river boats.”””®

Ironically, Polar cites an income tax case for the proposition that the distinction
between income and property taxes is significant in determining constitutionality under
the Commerce Clause. The 1937 case of Cohn v. Graves, 300 11.S. 308 (1937) simply
cannot be read to support this broad proposition. CoAn was not a Commerce Clause case;
it was a Due Process case. C'o.hn was not a case about fair apportionment. Cohn did not
involve movable property; it concerned taxation of income from real property. In short,
Cohn 1s irrelevant to the issues in this case.

D.  The Valdez Tax Does Not Violate The Commerce Clause.

Polar baldly asserts that the Valdez tax violates the Commerce Clause prohibition
against discrimination because it is not fairly apportioned.99 This assertion 1s incorrect
both because it misconstrues the Ilé.tl.ll'@ of Commerce Clause discrimination, and because
the tax is fairly apportioned.

Discrimination U1_1de1' the Commerce Clause is concerned with imposing tax

burdens on interstate commerce that are not imposed on intrastate commerce of the same

7 Japan Line, 441 U.S. at 444-46. Indeed, although Central Railroad, the case upon
which Polar principally relies, concerned taxes on rolling stock, the constitutional
analysis considered cases involving taxes on airplanes and vessels. Central Railroad,
370 U.S. at 613-17. :

* Braniff Airways, 347 U.S. at 600.

* Polar Brief at 45-46.
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_nature.'” The case relied on by Polar, drmco, Inc. v. Hardesty, expressly recognizes this
important principle: “a State may not tax a transaction or incident more heavily when it
crosses state Jines than when it occurs entirely within the State. ! Indeed, a case
discussed by the Armco Court, Alaska v. Arctic Maid, supports the conclusion that the
vessel tax is a nondiscriminatory tax under Commerce Clause analysis.'® Tn Aretic
Maid, “the statute...merely Jaid a nondiscriminatory tax on a particular kind of business,
operating freezer ships in Alaska. This was deemed a different business from operating a
cannery in Alaska....”'"

Similarly, here, the Valdez vessel tax is a “nondiscriminatory tax on a particular
kind of business.” As Valdez has exhaustively shown elsewhere, the tax treats non-
resident oil fransporters, such as the Shippers, precisely the same way it treats in-state oil
transporters.'™ Accordingly, the tax is constitutional under the Commerce Clause.

In addition, the Valdez vessel tax is fairly related to the services pfovided to Polar
and the other Shippers. Courts equate the “fair relation™ criterion of the Complete Auto
" test with the “substantial nexus” criterion.’® Polar has conceded that there is a

substantial nexus between Valdez and the Shippers such that Valdez has the right to tax

YO Complete Auto Transit, 430 U.S. at 282,

1 rmceo, Inc. v. Hardesty, 467 U.S. 638, 642 (1984).

2 Alaska v. Arctic Maid, 366 U.S. 199 (1961), discussed in Armco 467U.S.at643 n. 7.
1B grmco, 467 U.S. at 643 n. 7, discussing Arctic Maid, 366 U.S. at 205.

1% See Brief of Appellant/Cross-Appellee City of Valdez (“Valdez Brief”), Supreme
Court Case No. §-12218/12223 (September 11, 2006) at 43-45.

103 L Tribe, American Constitutional Law, §6-15 at 443 (2™ BEd. 1988).
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them.'® Thus, the Valdez tax is fairly related to the many and substantive services
Valdez provides Polar.

Finally, Polar incorrectly states that taxable vessel value must correspond
precisely with time or mileage in Valdez divided by time or mileage everywhere.!”” This
assértion is incorrect in two respects: -as the City has amply demonstrated, the lion’s
share of the vessels’ value is attributable to its activities in Valdez—the loading onto the
vessels of Alaska North Slope crude oil. Further, as Valdez has also shown, the
Shippers’ activities beyond the political boundaries of the City have an actual and
potential impact on the City’s services: obviously, a catastrophic event such as the Exxon
Valdez o1l spill is one example. In other instances as well, however, the City is the
closest port for which a vessel in distress could seek assistance, even though the vessel
might be in international waters.

In sum, the Valdez vessel tax does not discriminate against the Shippers and it is
fairly related to services Valdez provides the Shippers. The vessel tax fairly apportions
the value of Polar’s vessels to their activities in Vaidez. The Valdez vessel tax is

constitutional under the Due Process and Commerce Clauses.

106 polar Brief at 21.
107 v/aldez Brief at 24.
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IL The Final Judgment Is Defective.

There is no guestion that the courts have the power to determine whether a
particular law passes constitutional muster.'® Ifalawis unconstitutional, courts may
strike it down, or they may interpret it in a way to satisfy constitutional standards.’®

In this case, the Court upheld the Valdez tax as a constitutionally permissible
exercise of the City’s taxing power. However, the Court found that the particular
apportionment formula that the City used, as applied to Polar and SeaRiver, was
unconstitutional. The Court should have entered judgment accordiﬁgiy.

Instead, the Court overreached its authority and ordered the City to adopt “a
constitutional apportionment formula.” However, the constitutionality of any
apportionment formula can only be determined retrospectively by a court, upon challenge
by an affected taxpayer. In this instance, the Court’s ill-advised attempt to “legislate” a
result exceeded its authority.

The decision relied on by Polar, Alaska Dep 't of H&SS v. Planned Parenthood, 1s
inapposite here.!’’ In Planned Parenthood, plaintiffs challenged a regulation as
unconstitutional, a violation of equal protection, because the regulation denied “funding

for medically necessary abortions.”™ In contrast, Alaska’s Medicaid program funded

1% See e.g., Alaska Department of Health & Social Services(“"H&SS”) v. Planned
Parenthood of Alaska, Inc., 28 P.3d 904 (Alaska 2001).

199 See id. and N.J. Singer, Stanutes and Statutory Construction, § 44.1 (6™ ed. Rev.
2001).

"0 4laska Department of H& SS v. Planned Parenthood, 28 P.3d 904.

1 7d., at 905.
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“virtually all [other] necessary medical services for poor Alaskans.”''? The Supreme
Court correctly observed: “Legislative exercise of the appropriations power has not in the
past, and may not now, bar courts from upholding citizens’ constitutional rights.”' In
contrast, here, the Court upheld the City’s taxing power, but concluded that, as to these
taxpayers, the tax was not fairly apportioned in accordance with the constitution.
Moreover, in directing Valdez to “adopt a constitutional apportionment formula”
before it could tax Polar and SeaRiver, the Court failed to abide by the well-established
rule that laws should be construed to sustain their constitutionality when it is possible to
do s0.""* The judgment below did not reflect the inherent flexibility found in the vessel
tax under Resolution No. 00-15. Section 2 of the Resolution allows the Assessor to
require the use of another apportionment formula if the port-day formula did not
reasonably represent the portion of vessel value that should be apportioned to Valdez.
The final judgment should have directed the City to apply a different formula, permitted

by Section 2, to Polar and SeaRiver in this case.

12 gg
13 14 at 914. o
Ut See N.J. Singer, Statutes and Statutory Construction, § 44.1.



ARGUMENT: SECTION TWO - POLAR TANKERS’ CROSS-APPEAL
III. The Valdez Tax Is Not A Duty Of Tonnagé.

A. The Tonrnage Clause Does Not Apply To Taxes Based On The Value Of
The Property (Ad Valorem Taxes).

The City’s Tax is not a duty of tonnage. A duty of tonnage is a fee imposed on a
vessel, as an instrument of commerce, for entering, trading in or lying in port.!*®
Tonnage duties are prohibited by the Constitution;''® however the Tonnage Clause was
intended to “protect the freedom of commerce, and nothing more.”""” “The prohibition
only comes into play, ... where the tax is imposed upon the vessel, the instrument of
commerce, without reference to the value of the vessel.”!"®

The Valdez vessel tax is not a tonnage duty. It is a fairly-apportioned, non-
discriminatory ad valorem personal property tax, whose purpose it is to raise general

revenue for Valdez. The City’s tax is one based on the vafue of the vessels. Without

exception, courts have recognized that a tax on a vessel’s value falls wholly outside the

Tonnage Clause,'”

5 Huse v. Glover, 119 U.S. 543, 549-50 (1886).

16 United States Constitution, Article I § 10 cl. 3.

U7 Reokuk Northern Line Packet Co. v. City of Keokuk, 95 U.S. 80, 87 (1877).

"8 W H. Burroughs, 4 Treatise on the Law of Taxation as Imposed by the States and
Their Municipalities § 63 at 91 (1877 ed.) (emphasis added), Exc. 603-08, attached
hereto as Appendix B for reference.

Y In re State Tornage Tax Cases, 79 U.S. at 212-13 (1870); Transp. Co. v. Wheeling,
99 U.S. 273, 279-80 (1878); see also, Mid-Continent Airlines, Inc. v. Nebraska State
Board of Equalization & Assessment, 59 N.W.2d 746, 751 (Nebraska 1953).



A constitutionally permissible tax on the value of a vessel always has been

120" Ad valorem property taxes, challenged as

distinguished from a duty of tonnage.
tonnage duties, have been upheld by numerous courts over the years.'! The North Cape,
Wheeling, and Gunther decisions involved the taxation of vessels that were home-ported

- in the jurisdictions that assessed the taxes. Each of the owners or part-owners of the
taxed vessels was domiciled in the jurisdiction that levied the tax. In each case, the court
reasoned that states and municipalities retain the power to tax, for general revenue
purposes, ail things that are not specifically prohibited by the U.S. Constitution.* While
the Constitution clearly prohibits states from levying "duties of tonnage," it never has

prohibited the assessment of property taxes on vessels in the owner’s domicile, based

upon the value of the property.’® The court’s ruling in each of these cases rested on the

20 Taman S.S. Co. v. Tinker, 94 U.S. 238, 243 (1877); In Re State Tonnage Tax Cases,
79 U.S. 204, 214 (1870) (“Annual taxes upon property in ships and vessels are
continually laid, and their validity was never doubted or called into question, but if the
States, without the consent of Congress, tax ships or vessels as instruments of commerce,
by tonnage duty, . . ., they assume jurisdiction which they do not possess, as every such
act falls directly within the prohibition of the Constitution.”)
Bl The North Cape, 18 F.Cas. 342 (N.D. Ill. 1876); Wheeling, Parkersburg and
Cincinnati Transportation Co. v. Wheeling, 27 Am.Rep. 552 (W. Virg. 1876) (and the
same case at the U.S. Supreme Court level, 99 U.S. 273 (1878); Gunther v. The Mayor
and City Council of Baltimore, 55 Md. 457 (Md. App. 1881), 1881 WL 7611 (Md.); Mid-
Continent Airlines, Inc. v. Nebraska State Board of Equalization and Assessment, 59
N.W.2d 746 (1953) (and the same case at the U.S. Supreme Court level, sub nom Braniff
Airways, Inc. v. Nebraska State Board of Equalization and Assessment, 347 1.5, 590
(1954); and Japan Line, Lid. v. Los Angeles County, 132 Cal. Rpir. 531 (Cal. App. 1976)
(oipinion vacated), and its progeny at 571 P.2d 254 (Cal. 1977) and 441 U.S. 434 (1979)).
* The North Cape, 18 F.Cas. at 344; Wheeling, 99 U.S. at 276-77.
13 The North Cape, 18 F.Cas. at 344-45; Wheeling, 99 U.S. at 279-80, 283-84; Gunrher,
1881 WL 7611 (Md.).



premise that the property tax was not assessed against the vessel as an instrument of
commerce, but rather, against the owner, based on the value of the property.’*!

The historical distinction between fairly-apportioned non-discriminatory property
taxes and tonnage duties remains notwithstanding the repudiation of the home-port
doctrine as a justification for taxation. In Mid-Continent (Braniff)’*’ and Japan Line,*
two state supreme courts sustained fairly-apportioned, non-discriminatory ad valorem
property taxes against Due Process, Commerce Clause and Tonnage Clause challenges.'”’
In Japan Line, the California Supreme Court upheld a county ad valorem property tax on
foreign-owned cargo containers.'™ The Court’s tonnage clause analysis followed the
reasoning in Michelin Tire Corp. v, Wages."” In Michelin, the U.S. Supreme Court held
that a state ad valorem property tax on imported tires and tubes did not violate the
constitutional prohibition against state taxation of imports and exports.”° Crucial to the
Court’s ruling was the distinction between “’imposts’ and “duties,”” which are taxes on

the commercial privilege of bringing goods into a country, and property taxes, by which a

state apportions the cost of such services as police and fire protection among the

P Wheeling, 99 U.S. at 283-84; Gunther, 1881 WL 1776.

125 59 N.W.2d 746 (1953).

126 571 p.2d 254 (Cal. 1977).

7 The U S. Supreme Court did not consider the Tonnage Clause issue in either Braniff
ot Japan Line. In Braniff Airways, the issue was abandoned on appeal, and the tax in
Japan Line was held unconstitutional on foreign commerce clause grounds. Braniff
Airways, 347 U.S. at 597 n. 14; Japan Line, 441 U.S. at 439 n. 3 and 451-54.

128 Japan Line, 571 P.2d at 254. |

129 Michelin Tire Corp. v. Wages, 423 U.S. 276 (1976).

B 1d at 278-79.
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B Local imposts and duties are

beneficiaries according to their respective wealth.
constitutionally prohibited; property taxes are not.

States may 1mpose a property tax on moving instrunientalities of commerce on an
apportioned basis in order to meet the expenses of services within the taxing
jurisdiciion. B2 In the words of the Michelin Court, non-discriminatory ad valorem
property taxation is the quid pro quo for benefits actually conferred by the taxing
sovereign.'> Through such taxation, all consumers of services such as police and fire

134 - .
3 However, the law does not

protection are made to pay their share of these costs.

require that the taxpayer actually use the particular services for which his taxes pay.”’
Valdez offers many services that inure to the benefit of Polar and the other oil

Shippers. The Shippers, including Polar, have never disputed the following facts. The

Alyeska Marine Terminal is fmanced"by City tax-exempt revenue bonds. The local

police force, fire department and hospital and airport are available for the Polar’s use.

Blrd at287.

2 Japan Line, 571 P.2d at 258 (citations omitted).

3 Michelin, 423 U.S. at 289.7d. at 287, 289.

3% Id. at 287, 289. Even under traditional tonnage clause analysis, there is no
requirement that the fees charged bear a dollar-for-dollar relationship to the costs of
facilities or services provided. Huse v. Glover, 119 U.S. at 549 (the excess of fees
collected over the cost of construction and maintenance of locks was deposited in the
state treasury as general revenue). The questions of whether the owner or provider makes
more or less revenue from the fee charged, whether the fee exceeds the cost of building
and mamtaining the facility or providing the service, or even the use to which the fees
charged are ultimately put, are irrelevant to the tonnage clause issue. Parkersburg &
Ohio River Transp. Co. v. City of Parkersburg, 107 U.S. 691, 699 (1883). As long as the
charges are reasonable and not exorbitant, they will be upheld. 74

35 North Slope Borough, 598 P.2d at 928 (citation omitted); Goldberg, 488 U.S. 252,
267 (1989); see also, Clyde Mallory Lines v. State of Alabama, 296 1.S. 261, 266-67

(1935).



Harbor security is facilitated by the City. The oil tankers use the City Container Terminal
as an alternate docking facilit_y. Polar and the other Shippers hold meetings at the Valdez
Civic Center. City employees are involved in oil spill contingency planning and drills.
The Shippers’ employees use the local shops and recreational facilities. In short, in
Valdez, Polar and the Shippers enjoy “all the benefits of a civilized society.” There is no
reason why Polar should escape taxation for facilities and services that the City provides,
which inure to the benefit of the shipping public.”*® Clearly, there is no constitutional
impediment to Valdez’s fairly-apportioned, non-discriminatory ad valorem vessel tax.
Polar has failed to cite a single case in which a court has struck down as a duty of
tonnage a tax imposed by a tax situs, such as Valdez, based on the value (ad valorem) of
the property. The case of Oakland v. E K. Wood Lumber Co., cited by Polar, is
inapposite. The E.K. Wood Lumber case, decided by the California Supreme Court in
1930, involved the city’s assessment of wharfage feeé against vessels whether or not they
landed at city docks.”®” In contrast with the Valdez tax, the tax in E.X. Wood Lumber
involved the assessment of fees; it was not a tax based on the value of the vessels by a
non-domicile tax situs. Significantly, £ K. Wood Lumber was decided 19 years before
the U.S. Supreme Court, in Off v. Mississippi Valley Barge Line, approved ad valorem
taxation of vessels by a non-domiciliary jurisdiction such as Valdez. 13 Simpl}} put, the

E.K. Wood Lumber case does not apply to the issues in this case.

B8 See Michelin, 423 U.S. at 287.
BT Oakland v. E.K. Wood Lumber Co, 292 P. 1076, 1078 (Cal. 1930).
B8 0n, 336 U.S. 155.



B. The City Taxes Polax Vessels In The Same Manner It Taxes Other
Property.

The Tonnage Clause is not violated when vessels are taxed on their value in the
same manner as other property.'® The City taxes the vessels on their value in the same
manner it taxes other property of its residents. Contrary to Polar’s assertion, the City
does not exempt all personal property except for large vessels from taxation."*® The City

"1 Whether the property is real or

taxes mobile homes and many recreational vehicles.
personal, the City first assesses the value of the property and then levies a tax at a set mill
rate on the property’s value." The mill rate is the same for all property, including for
Polar’s vgssels.143 The City taxes the vessels i the same manmer it taxes other real and
personal property. The City’s tax is not a duty of tonnage.

In addition, for many, if not most people, including the residents of Valdez, the

most valuable property they own is their house. Valdez residents are subject to an ad

valorem tax on their houses at the same mill rate as that set for large vessels."** Vessels,

139 W H. Burroughs, 4 Treatise on the Law of Taxation § 63 at 91; Wheeling, 99 U.S. at
283-84 (emphasis added), Exc. 603-08, (attached hereto as Appendix B for reference)
(“The prohibition [against a duty of tonnage] only comes into play where [the vessels] are
not taxed in the same manner as other property of citizens of the State, but where the tax
is imposed on the vessel, the instrument of commerce, without reference to the value of
the vessel.™)

" YMC §3.12.022, $3.14.020.

¥ 1 In order to conform local ordinances to Alaska Statutes, Valdez classifies mobile

homes and similar structures and certain recreational vehicles as real property. Compare
AS 29.45.070 with VMC § 3.12.022(A).

M yMC 8§ 3.12.010, .060 and .170.

143 7

144 14



when they are used as house boats moored in the Valdez Small Boat Harbor, are subject
to a residential fee surcharge.’*
The Valdez vessel property tax does not unfairly single out large vessel owners to
bear a disproporiionate share of the municipal tax burden. For example, in 2000,
Municipal tax revenues from the Shippers (including Polar) constituted roughly 10
percent of total Municipal tax revenues for that year.""® Through property taxation, City
residents bear a share of the tax burden commensurate with the value of the property they
own. Polar should not be permitied to escape paying its fair share for municipal services
it uses.
Polar attempts to “shoehorn” the Valdez vessel property tax into the Tonnage
Clause prohibition in reliance on the language in Transportation Company v. Wheeling:
[TThe prohibition [against a duty of tonnage] only comes into
play where [vessels] are not taxed in the same manner as the
other property of the citizens, or where the tax is imposed
upon the vessel as an instrument of commerce, without
reference to the value of the property.l 7
The language in Wheeling, however, cannot be read to mean that only taxes that tax most
or all personal property, including vessels, will survive scrutiﬁy under the Tonnage
Clause. The U.S. Supreme Court, in the quoted passage in Wheeling actually changed the

wording of the Treatise it was paraphrasing, and in so doing, cited the Treatise in a

confusing manner. The relevant Treatise passage actually reads:

145 valdez Municipal Code § 3.14.020.

% Bxe. 273.
Y rransportation Company v. Wheeling, 99 U.S. 273, 284 (1878) (emphasis added).
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We have seen heretofore, . . ., that vessels of all kinds, as property, were

liable to taxation in the same manner as other personal property owned by

citizens of the State. The prohibition only comes into play where they are

not taxed in the same manner as other property of citizens of the State, but

where the tax is imposed upon the vessel, the instrument of commerce,

without reference to the value of the vessel.[*®

Polar would have the Court believe that the Tonnage Clause is implicated either
(1) when a vessel is not taxed in the same manner as other property of the citizens; or (ii)
where the tax is imposed upon the vessel as an instrument of commerce without reference
to the value of the property. In fact, there are not two instances, but only one in which a
tax is considered to be a duty of tonnage. The meaning of the passage in the Burroughs
Treatise, and the correct meaning of the passage in Wheeling, is that the Tonnage Clause
is 1mplicated only when vessels are not taxed as other property based on their value.
According to Burroughs, the tonnage duty prohibition then comes into play because the
tax is considered to be upon the vessel as an instrument of commerce. Thus, in Wheeling,
the Court merely recognized the historic distinction between a duty of tonnage, which is
unconstitutional, and a tax on the value of a vessel, such as the City’s tax here, which is

constitutionally permissible. Subsequent case law has upheld against Tonnage Clause

challenge taxes based upon the property value of movable property.m

"8 W H. Burroughs, 4 Treatise on the Law of Taxation as Imposed by the States and
Their Municipalities § 63 at 91 (1877 ed.) (emphasis added), Exc. 603-08, attached
hereto as Appendix B for reference. In paraphrasing the Burroughs’ Treatise, the U. S.
Supreme Court used the word “or” instead of the word “but.”

99" Mid-Continent Airlines v. Nebraska State Board of Equalization and Assessment, 59
N.W.2d 746, 751 (1953).



C. The City Has The Power To Single Out Particular Classes Of
Taxpayers For Taxation. '

Under the Alaska Constit_utioﬂ and Alaska statutes, the powers of Iocal
governments are liberally construed.™® The judiciary should not be quick to imply
limitations on the taxing authority of a municipality where none are expressed.*>!

Alaska Statute 29.45.050(b)(2) states: “A municipality may by ordinance
classify as to type and exempt or partially exempt some or all types of personal property
from ad valorem taxes.” Valdez has fashioned an ad valorem vessel tax that is consistent
with Alaska statutes and the Constitution. Other municipalities in Alaska use a wide
variety of classifications and exemptions for property taxation purposes. For example,
Haines Borough, Kenai Peninsula Borough and the City and Borough of Sitka classify
vessels by size or capacity and charge a fixed fee based upon the classification.”  So
long as the tax is fairly apportioned and does not “discriminate” against the taxpayer
under either the Commerce Clause or the Equal Protection Clause of the U.S.
Constitution,** it should be upheld."

Polar’s current position that the City must tax most or all personal property or

have its tax held to be a duty of tonnage also flatly contradicts a position earlier taken by

the Shippers. In their Motion for Summary Judgment, the Shippers conceded that the

10 Liberativ. Bristol Bay Borough, 584 P.2d 1115, 1120 (Alaska 1978).

Bl rd at 1121.
152 Haines Borough Code § 16.16.090; Kenai Peninsula Borough Code of Ordinances

§ 5.12.050; City and Borough of Sitka General Code § 4.12.020B.

53 Polar has neither raised nor briefed an Equal Protection claim.

' The question of whether a tax, through its classifications and exemptions,
unconstitutionally discriminates against a taxpayer is not part of Tonnage Clause
analysis.



City has the power, constitutionally, to tax only a certain class of property.’*

Specifically, the Shippers stated that the City could tax onfy vessels and no other personal
property, and such a tax could be constitutional. Now, however, Polar claims, based on
Wheeling, that the City does not tax vessels "in the same manner as the other property of
the citizens," and therefore, the City's Vessel Property Tax is a duty of tonnage.

The City taxes Polar’s vessels in the same manner it taxes other property ofits
residents, both real and personal. The phrase “in the same manner” refers to the way in
which the tax is applied (i.e., based on the property value). The phrase cannot—and
should not—be interpreted to mean that the City must tax all or most personal property in
order to be valid under the Tonnage Clause. The City’s vessel property tax is not a duty
of tonnage; it is a constitutionally permissible tax on the value of Polar’s vessels.

D. Valdez’s Tax Need Not Be One Of “General Application” In Order To
Survive Constitutional Scrutiny.

The law does not require a state or municipality to tax all or even most taxable
property or risk invalidation of the tax as unconstitutional. However, this is precisely
what Polar suggests. The Alaska Supreme Court, in K & L Distributors, Inc. v.
Murkowski, held that the constitution does not impose an “iron rule of equality
prohibiting the flexibility and variety that are appropriate to reasonable schemes of . . .

taxation.”*® Similarly, in Atlantic Richfield, the court concluded that legislative bodies

0 Exe. 92, ‘
1% g & L Distributors, Inc. v. Murkowski, 486 P.2d 351, 359 (Alaska 1971).
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“have especially broad latitude in creating . . . distinctions in tax statutes.”™’ The taxing
authority must have a rational basis for a distinction, and must not resort to one that is

P8 However, courts apply a practical approach, when considering the

palpably arbitrary.
question of the constitutionality of distinctions in tax statutes.’” Generally, it is
presumed that the legislature has not acted unreasonably or arbitrarily, and the party
challenging a stﬁtute has the burden to establish its unconstitutionality.®®

In Braniff Airways, for example, the U.S. Supreme Court affirmed the validity of a
Nebraska property tax on mobile airline equipment.}61 The property tax in Braniff
exempted many kinds of real and personal proper’ty.m2 The U.S. Supreme Court did not
rule on whether the Nebraska tax was a duty of tonnage, but the Nebraska Supreme Court
did. It held that the property tax, riddled with exemptions, was not a tonnage duty. 164

In a similar vein, in North Slope Borough v. Puget Sound Tug & Barge, the Alaska
Supreme Court upheld the Borough’s general revenue property tax against constitutional
challenge, though the tax was applied unequally.m4 In that case, the Borough

“opportunistically” levied a property tax on barges owned by non-Alaskans when the

barges became trapped off shore in pack ice for many months. The barge owners argued

BT Atlantic Richfield Co. v. State of Alaska, 705 P.2d 418, 437 (Alaska 1985) (citation
omitted).

18 See K & L Distributors, 486 P.2d at 359.

159 17

10 Katmailand, Inc. v. Lake and Peninsula Borough, 904 P.2d 397, 401-02 (Alaska
1995).

161 Braniff Airways, Inc. v. Nebraska State Board of Equalization & Assessment, 347
U.S. 590 (1954).

192 Nebraska Revised Statutes of 1943 § 77-202, attached as Appendix C for reference.
16 Mid-Continent Airlines, 59 N.W.2d at 751.

14 North Slope Borough, 598 P.2d at 928.
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that the Borough’s application of the tax violated their equal protection rights, since the
Borough did not tax either Alaskan airplane owners or Canadian barge owﬁlers.165 The
Alaska Supreme Court rejected the taxpayers’ claim and upheld the Borough’s tax,
despite the fact that the Borough had not applied the tax equally. In short, a general
revenue tax need not be one of general abplication to survive constitutional challenge. '%
The City’s tax is not a duty of tonnage.

The “docking exemption™ to the Tax does not show the Tax to be a tonnage duty,
as Polar asserts. Vessels that dock exclusively at the City’s Container Terminal are
exempt from the tax.'® However, this exemption is narrow and rationally based; it is not
evidence that the City taxes Polar’s vessels merely for entering the port. In 1999, when
the Valdez City Council adopted the tax, most of the vessels that docked exclusively at
the Valdez Container Terminal were foreign-flagged cruise ships.'® The “Foreign
Commerce Clause” of the U.S. Constitution precludes the City from taxing the cruise

ships. The City rationally decided to tax large vessels, but exempt those that docked

exclusively at the Container Terminal.'® The City’s desire to raise revenues to fund City

15 North Slope Borough, Appellees’ Brief, Supreme Court No. 3858 (Alaska, June 26,
1978) at 32, 34-35.

16 See Liberati, 584 P.2d at 1123 (Alaska Supreme Court rejected taxpayers’ argument
that sales tax was illegal because it was not a general tax, but instead was imposed on a
specific commodity).

17 YMC § 3.12.020(A)(1).

% Exc. 268.

169 77
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services and to spread the tax burden to businesses that use City services are legitimate
public policy rationales for the Tax.}”°

The City levies the Tax on Ship Escort Response Vessel System (“SERVS™)
vessels that do not dock exclusively at the Container Terminal.!” Polar tries to bolster its
Tonnage Clause claim by suggesting that its tankers are similar to the SERVS tugs and
barges.'” Polar’s tankers are not similar to the SERVS tugs and barges. Whereas
Polar’s tankers operate interstate, the tugs and barges are used only within Alaska waters.
In fact, due to the substantial amount of time that many, if not most of the SERVS wvessels
spend in Valdez, it is arguable that they are domiciled in Valdez.!™ Polar’s tankers are
involveci in commerce, but the tugs and barges are not. The tugs and barges carry neither
people nor cargo from one port to another. The barges are anchored in the Prince
William Sound and the tugs simply shutile from Valdez to the Prince William Sound and
back to Valdez. One of the purposes of the SERVS vessels is to protect Alaska’s coastal
communities from oil spills.174 In sum, the vessel tax is applied to non-exempt vessels
within the defined class, whether they operate in interstate or solely in intrastate waters,

regardless of whether they are connected with the oil industry.

0 See Katmailand, 904 P.2d at 402.

1 The SERVS vessel owners have challenged the City’s Tax. The Valdez Board of
Equalization has upheld the Tax. The SERVS vessel owners have filed suit in the Alaska
Superior Court, Crowley Marine Services, Inc. and Prince William Sound Oil Spill
Response Corporation v. City of Valdez, 3AN-04-13039CI. Not coincidentally, Mr. L.eon
Vance, Shippers’ attorney in this case, also represents the SERVS vessel owners.

2 Polar has no standing to raise alleged legal claims of the SERVS vessel owners, who
are not litigants in this case.

3 0ld Dominion Steamship Co. v. Virginia, 198 U.S. 299 (19053).

7 Exe. 599.
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Polar has failed to prove that the Valdez vessel tax is unconstitutional. Polar’s
argument here is as illogical as that of the taxpayer who protests paying property taxes
because either he does not have children or because his children do nof use the public
schools for which his property taxes pay.'” The mere fact that “the weight of a tax falls
unequally upon the owners of property taxed,” which is “almost unavoidable under every
system of direct taxation,” does not render the tax “illegal by such discrimination.”*"®
“[A] general tax cannot be dissected to show that, as to certain cor;stituent parts, the
taxpayer receives no benefit.”'”’ Thus, the issue of whether the taxpayer actually uses the
services for which his taxes pay is irrelevant to the underlying validity of the tax.'”
Similarly, in this case, the issue of whether Valdez taxes all possible property taxpayers is
irrelevant to the constitutional validity of the vessel tax in terms of Tonnage Clause
analysis. As the trial court correctly noted after extensive briefing, “[t]he failure of the
City to tax more property does not make its taxation of all property of [the defined] class
an unconstitutional tonnage tax.”!"

Valdez taxes a portion of the value of the Polar vessels because it has the power

and right—constitutionally—to do so. Polar has utterly failed to explain how the Valdez

Tax is a charge for the privilege of “entering, trading in or lying in port,” when: 1) Polar

1 As noted by the U.S. Supreme Court more than 100 years ago, “every citizen is bound
to pay his proportion of a school tax, though he have no children; of a police tax though
he have no buildings or personal property to be protecied; or of a road tax though he
never use the road.” Union Refrigerator, 199 U.S. at 203.

176y

77 g

% North Slope Borough, 598 P.2d at 928; Goldberg v. Sweet, 488 U.S. at 267.

% Exc. 701.
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admittedly has used the full range of opportunities and‘services offered by Valdez; 2)
Polar has conceded that there is a substantial nexus between the Polar vessels and Valdez;
- and 3) Polar has conceded that Valdez has the right to levy a property tax against its
vessels. For Tonnage Clause purposes, it is simply irrelevant that the City has chosen,
rationally, to exempt certain vessels from ad valorem taxation. The Valdez vessel tax is
constitutional.

IV.  The Trial Court Was Well Within Its Discretion In Holding That Neither
Party Prevailed For The Purpose Of Awarding Attorneys’ Fees.

Alaska Rule of Civil Procedure 82(a) provides:
Except as otherwise provided by law or agreed by the parties, the prevailing

party in a civil case shall be awarded attorney’s fees calculated under this
" rule.

The purpose of Rule 82 is to compensate a prevailing party partially for attorneys’
fees incurred in litigation."®® The determination of Which_ party prevails and is entitled to
costs is within the broad discretion of the trial judge.”®' The appellate court will reverse
the trial court’s determination only for abuse of discretion.'

The prevailing party determination is grounded on which party prevails on the
main issue in the case.”™ A party that receives an affirmative recovery is not necessarily

the prevailing party.184 In fact, it is reversible error for the trial court to rely solely on the

89 Demoski v. New, 737 P.2d 780, 788 (Alaska 1987).
8L Tobelukv. Lind, 589 P.2d 873, 878 (Alaska 1979).
19 Continental Ins. Co., v. U.S. Fid. Guar. Co., 552 P.2d 1122, 1125 (Alaska 1976)

3 Continental Ins. Co., 552 P.2d at 1125.
184y 4



factor of which party receives an affirmative recovery in determining the prevailing party
for the award of attorneys’ fees.!™

Polar did not prevail in this Jitigation. The main issue in the case was whether
Valdez constitutionally could tax Polar and the other Shippers. The City’s right to tax the
Shippers depended upon the constitutionality of VMC § 3.12.020, (Ordinance 99-17).
The City won summary judgment on the Tonnage Clause and Commerce Clause claims
related to its Ordinance. The trial court affirmed the constitutionality of the City’s
Ordinance, and the City retains the right to tax Polar.'% Clearly, the City, not Polar,
prevailed on the main issue in the case.

The simple question that determines prevailing party status is whether the party
obtained the relief it sought.]87 Unquestionably, Polar did not obtain the rejief it sought.
Polar didn’t merely want to pay less taxes, it wanted to pay no vessel tax at all."*® Polar
wanted Valdez’s entire vessel tax to be stricken as unconstitutional. However, the Court
did not strike down Valdez’s vessel tax. To the contrary, the Court held that Valdez’s
vessel tax was not a tonnage duty, and thereby allowed the City to continue taxing Polar
and SeaRiver.'*”

In addition, in purely monetary terms, the Polar and SeaRiver lost as much of the

tax refund they claim to have gained. Assuming for the purposes of argument only that

83 See Hayer v. National Bank of Alaska, 619 P.2d 474, 477 (Alaska 1980).

18 Exc. 696-701, 744-46 .
87 dlaska Center for the Environment v. State, 940 P.2d 916, 922 (Alaska 1997).

"% See Polar Brief at 18. _
"9 The issue of how much the City could tax the Shippers, based on an apportionment |
formula, was a secondary issue, dependent upon the City’s right to levy a tax in the first

instance.

46



the City were to apportion the value of SeaRiver’s and Polar’s vessels from 2000 through
early 2006 using the voyage-day (days in port/363) formula instead of the port-day
formula, the City would keep roughly half of the taxes the Shippers paid under protest.w 0
Under this scenario, the Shippers would receive approximately $5 million and the City
would keep $5 million in back taxes. Under these circumstances, the trial court acted
well within the limits of its broad discretion in ruling that neither party prevailed for the
purpose of awarding attorneys’ fees.

F inally? Polar is not entitied to atiorneys’ fees under AS 29.45.500(a) unless and
until its right to a tax refund is established on appeal. Polar might only be entitled to
attorneys’ fees under AS 29.45.500(a) if this Court rules in favor of Polar and holds
either Valdez’s Tax Ordinance (VMC § 3.12.020) or its apportionment formula
(Resolution 00-15) unconstitutional.

CONCLUSION

The Valdez vessel tax is constitutional. It is a fairly apportioned, ad valorem tax
that constitutionally taxes Polar on the value of property based on its activities in and
around Valdez. The Valdez vessel tax does not discriminate against interstate commerce,
and the tax is fairly related to the services Valdez provides Polar. The Valdez vessel tax
is not a duty of tonnage.

This Court should up’hold the superior court’s determination that the vessel tax is
constitutional and is not a duty of tonnage. However, this Court should reverse the

superior court’s determination that the tax is not fairly apportioned, and reverse the grant
P9 Bxe. 902-03.
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of summary judgment to Polar on this issue. This Court also should reverse the superior
court’s denial of summary judgment to the City on this issue: the Court should hold that
the tax is constitutional and allow the City to levy it against the Shippers as originally

apportioned, by a port-day formula.
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RWE (5]  PUSSCRISED DY UITED STATES CONSTITGTION. £9
B the grensral sovernmentt .And where the government of the
@1 [nited States imposes a licenst tax on the sale of lignors, or other
pusiness, it does not intarfere with the right of the Stats fo impose &
ar Noense fax on the seme Tusiness? Where the BStete abeo-
the sale of intoxienting Nqmore, i does not deprive jts
privilages end hmmunities saetred o them Ly the

ortecath smendmant of The Congtitution of the Tinited Staest
" he execption contined in the provisior, that tha State may hn-
pse sneh 4 X on imporis s may be wecessrry for exeeuting ifs In-
ppoction Inws, will be ciwsidered tnder the provision giving Qongress
- uthorty $o regnlae commerce.

- § 68, Tanmage Duty,—The Copstifution of the TUnited States pro-
“des that * no Btate shall, Seithout the ecpsent of Congress, lay auy
: dnty of tonmage”* This probibition, like the preceding one, md
ke the provision giving to Congress the pover to regulaie poramerse,
-wzs designed to enabls the povernment fo give tniformity o the

¢ sormreres of the States weith foreign coymiies, and with dzeh oiber.
Tuf i would have been Tieeless

16 prohibit the taing of jmported
goods, it the Btates etained the power of taxing the vegsels, as mach,
which carried e goods, While this provision was necestary o (wTy
ont thin scheme, 11 was ool neees

sary o prolibit the Stabes frow tek-
ing veesels as property in thé sume

tnanner as other property of ihe
State is toxsd, and ihe provision lins leen o constried as ot to intee
fere with wnch teration.t
. Congress has presuribed the rules ¢f
in peserteining the tobmuge of Amerisan ships and vessels. The word
iomage, in the light of these regulafions, means the centenis of the
- tsomel expressed in toms of one hundred eubiesd faat each. A feulaid
: ipon, fessuls gradusted by Shit tonmage, 35 o duty of tonnage. Iihes
W een plainied thet where the owners of the vessel roside in the State,
24 the tonvage I refaryed, to £t & Tmede to determing and sscertsin the
ta he iz.ssesaad, and to farmish 2 rulo to povern the aseessors i ihe
crmarice of their duties, the provision 15 not violated, hut rsne-
cesitully in the conrts of the United Stages, The Stete of Alsbama
B4 5 tag < om 51l staambozts, vessels, sod other welercraits piyicg in
Fhe navipabile waters of the State, at the rafe of one dollar per ton of

girail A5
jutely probilite
citizens of il

wy

messwrement shd computation

S Tiopmsn Chiyse, § How, 404, 574,  Smith v, Morston, § Tesas, 406, pritizising dhis
; Ehiﬁ‘n, wur mage while Tescns wasg & vopolblic ' .

:ihmﬁe T Cascy, § Woll, 4823 Pervenr v. Commonwaalid, 14 L7, '
* Bartewper ¢, lows, 16 Wall. 125 ¢ Oengtinadion of T. B weh 1, § £G, paw &
oy Foriy u. Terranas, § Oblo, 521; Raps 5 The Puctfic Mail Stermship o, 17 How.
¥8; Suils Tonpage Tex Cames, 12 Wall 313,

' Appendi)tf B-

e
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90 THE LAW OF TATATION. (CE. w38

the regietered tomnage thersef,” the tux to be assessed sf the oo
where the veasels are registersd, If practicabls to be demanded of
person in charge of the vassel, end if not puid, the vessel to be saing,
and sold. Cox, a eitizen of Alsbarn, the owner of a stezmbost o
rolled and lidensed for the cousting trude, engaged in the nevigsij
of the Alabams, Bigbee, and Mobile rivers, corvying freicht and B
sangers batween Mobile and points on these rivers, altogother withi
the limits of the State, prid the fox under protest and branght guit 5
recover it, on the growid that i was s tonmage i, or doby of tor
nage. The Supreme Court of Alabamr thought this wes & tax on §
baaty as property, and thai their registered tonvage wes reforred,
merely ag 2 mesng of detannibing the amount of the tex to be imh
bosed,! distmguishing it from a emse in South Carvlina, where
vessels were engngetl In & cousting trade® and frooi e case in Alsbams
where tha bonta were nsed in trapsporting cargoes to nnd from vessely
on Mobile bay ergueed in forsign commerce.! In the Supreme Couss }
of the United States, this decision was reversed, the court holding
the tax 1o be & duty of tombage, snd thet the fack thab the steamtboat
wes no} enly owned by & citizén of the State, but exelurively engnged
in trade bebween places within the State 8id not change the character
of the tax.! It was said that the tax was laid an stenmboats, wholly
irrespective of their valné as propeviy, and exmusively on the basis of |
their enbicel contents, and was therefore Within fhe express termng of

the prohibiton.” .
The oysher low of Virginia contained this provision : “Every |
coptatn or offieer of u vessel which shall be emaplojed in carrying
oystars taken in the vaters of Virginia, shall obinin from 4z inspector
& license, Jor which he shsll pay to ssid inspector a tax of three dollars
per ton, for every fom snid vessal may measmrs, néeording to the cus-
.forn homse envollmant or license.” Thia washeld to be o dnsy of
tonnage, 5 tax mpon the vessdl, the vebicle of commerce® Amd
wheére the tax is not messured by the tonnsze of fle vessel, but 15 &
fixed sum opon ihe ship, us where the wardens of & part are anthor-
jzed to demand 2nd receive Eve dollaw for every vessel ariving in’
port, whetlier ealled ou to perform gny service or not, it is ithin the

| Lot v, Moblle Trads Co. 43 Ala, 578,
T Alesnnder v. Wikstington & Releigh B, B 3 Strobh, b4, )
T Xoft x, Motgmn, £1 Al 248, . < Blxte Tonyags Tay Cesed, 15 Wall 204,
fId 81%, * dee alan Qanoon o Maw Crleans, 30 Wall 897 a0, 2 Oond, I f, 56y A,
W. T, Pickst Co, v. Bt Panl, ® Osnt, L. T, 2295 5 & Chfergra T W, July 3, IB7Y; Poste
© e Moczuw, 1 Oeal, L, J. 4135 3 6 1% Wall, 531, o
* Jobnson 2. Drovommend, 26 Grubh, 410222,
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& 63.] PRISCRIBED BPY TUHITED STATES CONETITUTION. . a1

sohipifios. It i the tar or dnty wpon the ehips st vehides of gore-
which i prohibited. Seid Mr. Juitive Miller, in Canpon @,
ew (rleans (supra): “ Whatever more genersl, or more limited

i dew way he euterfeined of the frne meaning of this clauee, {fie pér

" i fggﬂy ¢lear that a d'EE‘I‘j’, ar fax, ar burdan mpoacv% nader the suthority
] "¢ the State, which js, by the lew imposing 15, to ‘be messared by the
Copacity of the vessel, and is in its easence & contribution climed for
= the P'—zvucrre of arriving end deperfing fratm a port of the Tnited
5tﬂ,teg:1g within fhe prohibition.”? Thisdax on iomnage or on the
egeel,zsaammha.tsxasatax on ,mparfs 6r exports, or ws & fax on
ods themselyes which sre carried in the vesssls, end the resson
; waeh indoeed the framert of the Constitution to w:th&mw 1mports
and exports Lrom. taxetion, apyly 26 sirangly £ the vessels engaged in
sing the goods?
. We heve geen he.retofare, in §47, ¥hat vepsein of all kinds, as prop-
iy, were lishle fo texstion in the same menmer as other ‘persomal
Eoroperty owhed by citizems of the State. Tha prohibition enly eomes
Hnia plEy where they are not taked in the same manper a8 other prop-
¢ off citizens of the Bate, but where the tax i Fmposed npon the
wvognel, the instrament of ¢omimercs, withomt refevence to the valne of
dhe venseal, '
"There {s m hmportant exception to this role, in the matier of piiot
Yees sud halfpllo feen. When the Conetitution of the Vnited Stuies
was adopted, the different States had esch Iaws of thair own Tor the
regrlatden of pilots sud pilotige. Tader the power to regulste com-
‘merce, Congress had power to control this szbject, and it exerciped
ithe powes }:z;y the nct of 1780,* which )left the subject of pilots 4nd
pilotage fo be regulrted by the lawa then jn existence, and fo be
frithereaffor epacted by the respnctave Statas, unkil fm‘the.r ler-lsla.tmn by
iOorgress. With the ezeeption of the act of 1887, el}om ths
sber of o véssal, sntering or dapwrting from a port sithate wpon
fers the homﬂm—_y between two States, to teke g Jlinénsed pﬂat
s either Stats, no furiher ]egslatmn wss had uptil 1862, Tle
lest case on this BLb;ect arose out of o sfntute of Pennsylvaniz,
: ingr vessels arriving or departing from the port of ?lnlﬂ-dalphm‘
s take 5 piiot; requising the master on arrival or depertare to mmske
sorti to the werdens of the port, and infieting a pemalty of sxfy

y
o

: 0.1!1:‘5 for naglest fr ;-efusa.l, end in esse the versal refhsed to take ¢

-l

BB Steumubip v, Tolie, 2 Wall a1, 24,
. 31‘1 Greit 202, £29; 38 Wl 21n; mhbmﬂ 1. Ogden, 8 Whee £ B0,
2 1 Blaivtes, p. 54, - ¢ 8 Beetules wb Lavge, 183,
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pilot imposing o forfeiturs of heif-pilotege. It wos held, that {
mere pract to Jongress of the power v rugulate commerce, did n
prevent the Stetes fiom reg lﬂa’rma pllots; that the zetion of Congm. :
ont the sun;{ccb had been snch s 'ba Tesve the Statss frae to make rega
wlations without confifeting with the will of Congress, an& that Thepd
regnlations of Pennsylvaaizn were not a duty of foniege.! The olaih
’for halfpilotags is PLmed upon the ground thst pilots are & meriton
U8 r_l.xss, enwageﬂ in 4 peIvice -qu of hardships and often of peril: '
thot in the performance of their daiies they are shut ous from th
purswit of uny other oconpation, snd thet thay sre.nesessary o giva
nnm-ﬁ;y fo [fe esnd property axpesed to the demgers of & difficn
nevigation. If the selection of a pliot were left %o the obolce bf B
maasker, o thé exeriions of » pilot tu reach a vessel and tender i
sarvices were witheid remm:emhnn, thié class, sbsolutely nenéseary 6+
cammerce, fowld Dot be sustalaed. ALl comwmercisl States, from the 8
eurliest period, have had similer Jows. The Eemans snd thie Danss
had, such Isws and the Hanseatls ordinamse of 1457 r:cqmrad the
sapiain to talfe a pilot under the penalty of » mark of geld. The 3
maritime code of the Pays Bas, end maritime law of T‘nmcs of §
1618, imposed penalhea on @p&mm refuaing to teke pilots; the latier
also jwposed corporsl punisfiment? Uader tha pllo‘t laws of Calis §
Tornia, 2 licensed Pﬂot offernd his services to sm Ameriean ocesn
senmer, Togistered at the enstom house {n the port of New Yorlk, sat
exclugively smpxoyecl in mavigating bhe ocean and carrying passerngert
end tressurs hetween Saa Franmsm and Panama. His servives wers
refasad, and he brounht $uit for the hoFipilotage. Th was clalmed
that not only &id the statute vf Oaliforiin viclate the yrovision of the
Qonstitudion a5 w bopnage éuty, buk thet ihe not of Congress of the 30tk
of Angust, 1852, “to dmend =a act eniitled en act to proﬂde for the
bebter secu.nty of tha Jives of passengers on boerd of vesseld propelled
5 whole or in poxd by stear,” hud eatablished pilot regulstions, and
that Oongress having exercised the power fo regulats sommerce
. &hvongh this lew, sll regulstions by the States were mnonmstant thers
. With, and void. The conrt held that it wes not a dutf of tonpage
and that the act of 1859 did not estnblish pllot regulativns for ports, S
it5 object being to provide a system under whwh the masters sod -»f '
ovmarzs of vessels propelled in whole or in part by steam moy be v
quired o emﬁ:ﬁoy competem pflats to navigste such vessels on tbez,r

1 €ogler v, HBoard pf Wardene af ﬁhn Pery pf Philadelphis, 15 How, 209,
* E poric Melalll, 18 Wall 288 .
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sl TREICRIBED Y THEITED STATES SONSYITTTION, a3

et the e > poyage!  The fee required by the erdinance of 2 oify to be paid td

aid oot 3 't&e harbor muaster, for' assigning 2 vesgel Jin place ef i wharf or in
- - herhar is not & duty o'f tonnese? - .

‘& 54 Regulation of Comrerde.—The C‘Omsﬁmﬁmn provides ihat
at thess i Gengress shall have power fo repulate eommerce with forelon na-
1w tlaim tione, and smong iBe several Bisfes and with the Indizn ‘mbes e
aeritorn- v There it, perinps, no pars of the Constitution ss to which there hes
 peril; boen mare diversity of opinion amang the fiwst judieis] minds of the
om the i country. Mo less o parson then Chief Justice Taney,! held fn 2
to giva S _}nmncus opinion, that the taving power of the States was mot to ba

Jorprass
dee reg-

diffenlt - nlmdbed by the mere effrmniive gprante of power to the gemersl gov-
ice of & W oonuient, He regarfed the prohibitions as to ionnage “and rmporf
der hit  EZEE dotien the only express limftations on the rumg power of the States,
sEary 1o e Jimitation by afirmative grant of power, he chorsetorized 25 &

em ths 7.5 doctring, in eppesition fo the contempersmeons conetruetion end

Danes 118 e suuthonfy of adjudged duges, and ona that wmight be extended n g
red. the P =y scriously to irspair the tazing power of thie Btutes. The major-
- The SNy of the court took a different view of the sul:;ecg and the Goctrine
mee, of SN now firmly estoblished that the taring power of the Stsies, while
¢ lztter Rt mey be exercised upen all property within thelr limits wpen ihe
£ Clali- . roods carmied or the jnshroments af eommercs, a5 property, and thus
L oopzn 7R ndirgeily atfest eorﬁmame, vet where the tax Iaw smounts to 4 regu-
rk, and lation of eolmmerce, it is void, beesnse in sonfliet with the powar
sengers franted to Congréss, which, when exercised, ts exilusive md suprame.
25 Were The eazliest caso oA ke sobjject arpse ont of 5 grant by the legls
Huimed b h‘bure of Wew Tork to Lmnrrstnn gnd Falton of The gvelngive r:gh'

cor the L navigets the watérs of ﬁ?m Stets in vessels propellad by steam.
he 80th The case wag twice beforé the courts of New York, The drst time
for the g B the court held that the intsrnal commerse 0f the State, by lmnd and
opalled isvaicr; remained exelisively under the eamirol of the State; snd that,

ug, and
nroeres s
¢ there ' : :L'Bn'uln‘mn of commerce mco:;s:sfent weith the c-m:n* ta meg- ;
TLORES T A =nd Fulﬁcm. Tha sesond Hime, the Aefendant dlsimed a rghi o
' porks, T
zs snd C
bs .'l?f‘:- mm&h}? £’ 3'011 ﬂ'ﬁz 2 'WﬂIL &EL" M‘.uler Swn.?-ae and (Rfford, 11., diwmented, hald-
n their i that the kot 0 1852 wue o rentictlon of pilata, mod spplied 1o Taflots §n ports 2a Wk ax
: pon Toymes, B poree Meftsill 13 Wall. 286, offirins previone ceas: Az 1o ‘the validicy
“Pliotnge. ]
Blite o cup Comacil of Chazlenton, £ Rick (Lew), 286,
ATt 1, G oot 4, ‘ « Piasonger Crees, 7 How. £88,
vingaton 6. Tan Ingen, @ Johos, 507,
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RENEDEADRA LEUWIDLAIURLEE

a

PEOPERTY TAXABLE, LIENS § 17-201

774{203. Real estate taxes; when due; first fen

r7iz0g, Weal estate taxes; when delinguent.

oriews, Perconal property toxes when due; st Hen.
774208, Fersonal property tazes; when detinguent.
TIL20T- Delingnant taxes; interest.

7708, Gremersl TRXeR; priartty of Hen.
7long.  Special aemegsrepts; ey priority.

q7lu10, Principal’s property; agent paying taxes; Hen umtil indemnified. 'f

77.201. Property taxzhbla; actual vatuation; basis o assessmoent.

Aﬁ property in fhig state, not expressly exernpt therefrom, shall e
subject 1o tpwation, and shall be valued and nssessed at its actusl

yhlue,
Sourse: Laws 1903, e 73, § 12, p. 890; R.S.1913, § 6300; Laws

1971 c, 183, arb. 1L § 1, p. 546; C.5.1022, § 5B20;
- K G020, § 77-201; Laws 1839, c. 102 § 1, p. 461
: 3 C.S.Suppio4l, § T7-201.

‘- 1, Taxable value
3 f 2. Property taxable
' . 3. Mlmnllananus

L - ; i Ta.‘.f.ahlc value ‘ intapgible property was Invelid, Bom-

! o fvidence of ssle price of oiber farm merviile v. Board of Corumissionerd,

1hnés waa not adrriesible fo prove fair 11 Neh, 282, 216 N.W. T15,

denritat value. Swanson V. Board of Revenue pct of 1901 changed the

B £ Neb, 508, 6 N.w. Dasme of nsgessment generally from
teenty per temi of petunl value to

T e

A
v E s b e

~s  wa

e i v g——— =

- e o

i, 1 determining setuel wilte of farm actusi velue, State v. Johozon, 116
}- ]E:'DPE!'I:}". tasing 5—“ihﬁﬁﬂﬂ st tele MNeh, 248, 216 N.W. 28,
——--- . Tts censideration fhe wmeriret value Tortant of change of taxation of prop-
R R ind all other glemnents, Enyd County erty at ity sctual father then agsess
. . i State Board, 138 Neh. 895, 250 Wy, veluation was to increase the tazable
3 A wglue of the property fivefold, Drew
v. Mumford, 114 Neb, 100, 206 NW.

-
2
&
W At
5
&
[~}
&
%

' ATl nonexempt propérty ia subject to
-4 byation on its eotual volne; which 158
jn the ordinsxry Shares jn foraign corporatiun, pwned

menng 1E5 valug i
Wehradlcs State and possessed by resident, ave fnxmble

i
: < eourse  of teade,
r s . ‘Buliging Corporation v. Olty of Lin- 8f gotual velue, Bute v Tamitben
- . leoln, 1BY Meb, 585, 200 NW. 421 County, 113 Neb, 230, 202 MWL QlB.
’ e purpese of tax- An pasesgment will mot be et aside

ST Parm lands, for th ]
L i R ation, shall be vatued and assessed st merely Yocanse all property has mot
: g their actusl cush value, which i their - been tosessed at IE actual value,

) g value in the market In the oodingry where the assessment hes been made
cottrge of trade, Schulz v Dixon with ressonskle umformdty Upomn nll

g Crunty, 184 Meb. 549, a7s NoW. 179, Classed of property, Chicago E. L &
. overruling Sehrnldt v. Saline Couxty. &, B, v Stote, 111 I¥eb, 582, 187 MN.W.

3 ‘ 122 Web. 58, 239 N.W. 208, - : 114 . ‘

3 . ‘While evidence may not  definifely Agsesstnent of one clesy of property
3 . ghow % market velue of propexty im  8f sevenry-five per cent and pnother &t
i pedinary course of trade, walues may o0t tundred per cent of cagh yalue iz

: pe fixed from all the evidence. Tellgw unlawliul qleorimination, Chleago B, L
Cap and Baggege OO el Hopard of & T RSo™ State, 111 Neb, 362, 197

A f Rqualizatlon, 118 INeb. ‘28, 225 N.W. N.W,. 114, .

. : - {81k - . Thiz Eection tontemiplates that ell

b ‘ Party conld not complsint that prop- property be gsseaged mt its true value.
wimre City Beldge Co, V. Dakota

- erty was not nssessed ot aactual value :
and st same Hme olajm thst tax on County, 105 Neb. Bi8, 182 ILW. 4E5.
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Property is to be valved ab its fen-
able Velie for purpose of making a
levy 2o ralse the tax provided for,
Cunmieghem v. Douglas County, 104
Neb. 405, 177 N.W, 742,

Owdar canvol require borzd to waiug
propoaty et sevenby-five pesr cent of
astuslivelie on ples thet it is costom
to muke such reduetion. Limcoln Tele-
phong 1 & Telegraph Co, v, Johnaon
County, 102 Meb, 254, 166 N.W. 627.

Bridge compuny in denfed egurl pro-
tection] of laws by noscesment of its
propexty at Aull value while the other
property in the county is aggessed at a
fraction of fts vglue, Sioux City Bridge
Co. v, Dakota -County, 260 T &, 441,
67 1. Hd. 340,

Z. Prdperty tzxable

Intaygible property of nonresident
owner [z not {azmeble in this state,
MesseprBuris v, County of Dougles,
143Z Web. 547, 10 N,W. 346,

Laungry ownad and used by charit
able institutien in ecarrying om s
work id exempt from taxation, House
of Gouoyg Shephervd v. Board of Eaual-
ization, 118 XNeb. 488, 208 N.W. 682,

Czusd of action in lert is pot =
“right” in property and is not taxable,
Seward {County v. Joneg, 105 WNeb, 705,
181 NUW. 85z,

Persohirl property in pessession of
owney his place of residence fn an-
other stpte is not subjyect to Taxation
in this sgate, Preston v, Harlan Coun-
1y, 87 b, 667, 160 N.W, 1009,

When certilicate i issued entitling
compzny te patents lnnd iz Hable to
faxption] Bikhornm Lo & T Qo v
Dizon Ch,, 85 Neb. 485, 83 N.W. 382:
Whaite vi B. & M. RBy., 5 N=b. 3e3,

REVENUE AND TAXATION

Government bomds are not gubjest
to tavation if held in good fadth. Dixan
Co, v. Helgtead, 23 Neb. 6Y7, 37 N.W,
621,

Notes belonging 1o nonrestdent,
piaced invlmwds of apent in this gtefe
for collection =nd relvaning, are tax-
able. Fineh v, York Co., 19 Neb. 50,
26 N.W, 539,

Fromestepd may be iaked 25 soon as
pwner hep right to complete title, Bel-
Hinger v, White, ¥ 2¥eh, 589,

3. Miscellaneous

Excessive valuztion of nonauempt
property may be corrected by proceead-
fngs in ercor to the district court. Ep-
piey Hofels Company v, City of Lin-
coln, 138 Nah., 347, 208 N.W. 204,

Whether aszsessed on  interest of
moertgagor or morigsgee, taxes rmust
be decmed essessed on land Matthews
V. Guenther, 120 Neh, 742, 288 NJW. 88,

Amount of apsessment of bridge wag
Proper. Meridian Highway Eridge Co.
v. Cedpy Copunty, 117 Neb, 214, 220
MW, 241,

Tipgings of board of eguailzotion
wiil not be disturbed unless Tnanifestly
wrong. DMeridian Heghway Bridge Co,
v, Cedar County, 117 Web. 214, 2p
NW,. 2¢1; Sloux City Bridge Co, v,
Dakoty County, 105 Neh, 845, 282 W,
435, .

In ageessing for tavaton stock i do-
mestie corporatiens, mortgages in
which meorigegor agrees 1o ‘pay tax,

shedld not be deducted, J. B. Eellten-
ney Realty Co, v. Dougley Comnty, 116
Neb. 786, 218 N.W. 140,

To secure egqusl taxation, property
uvndervalued should be raized.  Siows
City Bridge Co, v. Dakots County, 105
Neb, B43, 182 NW, 285

77-202. Property taxable; exemptions enumeratad. The follow-
Ing property shall be exemypt from toxes;

. {3} The yroperty of the state and its governmental subdivisions;

(2) Property cwned by and used exclusively for agrienltural and

horticultural sodeties;

. (3) Eroperty owned and used exciusivaly for educational, religions,
charitaliie or cemetery purposes, when such property is not owned
or usedifor financisl gain or profit to either the owner or user; and

{4) Household goods of the value of two hundred dollarg to sach

family.

The ipcreased value of land by resson of shade znd ormemental
trees planted along the highway shall mot be taken into recount

in _t.he absessment of such land.
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PERSONAL PROPERTY, WHERE AND HOW LISTED  § 77-1244

77-1244. Fersonal prnparty, faxation of air transportation car-
riers; definitions, As used i m gections T7-1244 to T7-1246:

(1) The ferm “air carrier” means any person, firm, parinership,
corporation, association, trustes, receivér, or assignee, and all other
persons, whether or not in & repregeatative capacity, tnderteking to
engage In the carriage of persong or cargo for hire by aircraft; any
air carrier as hersin defined, engaged solely in infrmstate trangpor-
tation, whose flight equipment i based at only one airport within
the stafe, shall be excepted from taxation under this sectiom, but
shell be subject to taxsation in the szxme manner az other Iocally
asgessed property:;

(2) The term “zireraft arrivsls and departures’” meanz (g) the
nurmber of scheduled landings and takeoffs of the airorafi of an air
carrier, (b} the number of scheduled zir pickups and deliveriez by
the zircreft of xuch carrier, znd {¢) in the case of nongcheduled
operations, shall include all landings and takeoffs, pickups and de-

liveries;

(3 The term "flight equipment” mesns aircraft fully eguipped
for flight and vsed within the continental limits of the United States;
{4) The term “originating revenue” mesns revénue to an &ir
carrier from the fransportation of revenue passengers and revenue
cargo exclusive of the revenue derived from the tmnspartatmn of

express or mail; and

{(5) The term “revenue tons handled” by an air carcier means the

weight in tong of revemue passengers and revenue cargo received
and discharged as originating or temma.hng traffic.

Source: Laws 1947, c. 266, § 1, p. 858; Laws 1949, ¢, 231,.§ 5.
Effective date .Augus?: 27, 1948,

77-1245, Personal property; taxation of pir transportation car-.

riers; assessment: coflection, Any fax upon or messured by the
value of flight equipment of air carriers incorporated or doing busi-
ness in this state shxll be asgessed and collected by the Tax Com-
missioner. The proportion of flight equipment allocated to this state
for purposes of taxation shall be the arithmetical average of the
following three ratios: (1) 'The ratio which the aircraft srrivals and
departures within thisz state scheduled by such air esrrier during
the preceding calendar year bears to the total sircrafi arrivals and
departures within and without this stete scheduled by snch carrier
during the same period! Frovided, that in the case of nonscheduled
operations all arrivals and departures ghall be substituted for sched-
uled arrivals and departures; (2) the ratio which the revenue tons
heandled by such air earrier at airports within this state during the
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g 711246 ' e  FEVENUE AND TAXATION

precpding celendar year bears to the total revenue tons handled by
suchy carrier at airports within and without this stzte during the
same period; and (3) the ratio which such air earrier’s originating
reVeEue within this state for the preceding ralendar vear bears tg

the totzl originating revenue of such carfler within a2nd “witheut
tate for the seme period.

éource: Laws 1947, ¢. 266, § 2, p. 859.
Effective date Septamber 7, 1947.

titis

- 771246, Persenal property; taxation of air transportation; laws
applicable. Real property and personal property, except flight
equipment, of an air carrier shall be taxed In accordance with the
applicable Iaws of this state. ' '

" Bource: Laws 1047, ¢ 266, § 5, p. 860.

Eifective date Septernber 7, 1847.

" 771247, Personal property; taxation of azir transportation car-
rierst annual report; contents. Hach afr earrier, as defined In section
T7-1244 shell on or hefore June 1 in esch year make to the Tax
Compmissioner a report, in such form as may be prescribed by the
Tax Commissioner, containing the information necessary to defer-
mine the value of its fiight eguipment and the proportion allocated
to 'LhF stzte for purposes of taxation.

Source: Laws 10498 ¢ 221, § 1.
o Effective date’ August 27, 1848,

7741248, Personal property; taxation of air transporiation car-
rierst Tax Commfssioner; report to State Boerd of Equalization and
Assessmant. The Tax Commissioner shall zscertain from the reports
madé, end from any other information obtained by him, the value of
flight eguipment of air carriers znd the proportion allocated to this
statel for the purposes of taxation, as provided in section 77-1245,
and iha.ll make a report thereof to thé State Board of Equalization
and Assedsment as to each air carrier. - o
’ ourcet Laws 1849, e 231, § 2. ‘ '
T : Effective date August 27, 1948,

1

© 7741249, Personzl propert'y; taxation of 'dir traﬁspor’tﬁtion edr-
riarsy State Board 'of Equalization and Assesstnent; fevy, The State
Board of Egualizetion end Assessment shall ezch year make z lovy
for phirpeses of tazation agninst the value so ascertained and deter-
minedl by the Tax Commiicsioner, =5 provided in section 77-1248, at
a raté which shall be equz}, g5 nearly as may be, to the average rate
of elljzeneral taxes, state, county; municipal, school, 2ud loeal, levied

1280
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FERSONAL PROPERYY, WHERE AND HOW LISTED § 77-1Z50

thronghoutl the several taxing districts of the state for the preceding

year. .

Source: Laws 1949, c. 231, § 3. ‘
Effective date August 27, 1548,

77-1250. Personal property; taxation uf air transportation car-
riers; levy; colfection; payment. When levied, the tax shafl be eol~
lected and paid in the same manner as the tax on car companies as
provided in sections 77-629 to 77-631.

Source: Lawsz 1848, o, 231, § 4
Effective dnta August 27, 1949,

ARTICLE 13 |
ASSESSMENT OF PROPERTY :

i
F o.r oty L

Section. L

77=1501. Res] property; asaemamoent, when mzde; rasl egtzte dgosification mnd
reappraiee]l corumittes; mppointment; duties; disgualification; rf_-;puvt-
reappredeal of land in cities, villdpes sand school districts

T7-1802, Reel property; &ssessment; exployment of valuation esperts in cnunﬂea
having = population of more then 200,000 iikebitants,

77-1303, Repd estate; nesesament; pssessment books; how prepared.

71308, Repoaled, Laows 1847, o 250, § 48,

77-1308, Repl estate; assessment; additinnsl Iands and Imprevemente,

TT-1307. Resal estate; sssessment: decresse fn valie by destruction of improve-
ment. ' .

771202, Repeelad, Laws 1547, o 351, § 42, .

TI-1520, Repenled. Laws 1947, o 251, § 42 g

TT-I31l. County aszessar: dutleg z= fa asseksment of Droperty.

Y7-1314. Froperly; smgessment; gounty nssegsor to follow rules preseribed; pen-

) ally for Iajlure.

TT-1315, Zeel estate; assessments; tme of cownpletion hml filing of nsseasment

) booles; notice of changes fo bwmers,

T7-1516. Resl property; mspemment; errors im description or quantity of lmud.

T7-1817. Resl property; sspeesment; omifted Inndg a.nd :mprovemenfs in provious

yearss; exsaptions.

+

B 771210, Reml estafe; nsseosment; lands texable firat time: kot, whers procured,
. Ti-1520. Renl egtate; sales or trenafers; report to sf'ate Tex Commissioner;

: formas,
77-1821. Real estate; saled mnd tramsiers; faﬂure to report; oxpemse of obtalh-

ing repurt paid by county.

77-1301. Real property; assEssrnant, when mades real esiate
classification and reappraisal committee; appointment; duties; dis-
qualification; report; reappraisal of land in cities, viilages and school
districts. ' All real property in this state subject to taxation shall
be asseszed ay of March 10 in each even-numbered year, which
aszessment shell be used as a basis of veluation for taxation nniil
the next repular agsessment, except az provided in this section and

1281

Appendix C
Pageb of 6

-
T e iy







3/9/77

esources and

Introduced:
Referred:
Finance

| : BY THE RULES COMMITTEE RY

2 o ‘ (:u> HOUSE BILL No. 323

IN THE LEGISLATURE OF TEE STATE OF AI/ASKA

TENTH LEGISLATURE - FIRST SESSION

s _ | A BILL

6 |[For an Act entitled: "An Act relating to the ol Aand gas‘expldration,

7 : ' production, and pipeline‘and marine transportﬁtion
i SR -.‘PfDP-‘erty'tﬂK.s and providing. for an effective date."

olBE 6 BNACTED ‘BY THE LEGTSLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 43.56.010(d) is amended to read:
1) CHAPTER 56. OIL AND GAS EXPLORATION, PRODUCTIDN;

T 12 AND PIPELINE AND MARINE TRANSPORTATION PROPERTY TAXES.
3 | ‘ (d) A tex paid to a mmi ipality under AS 29.53.045 on or before
14 June 30 of the tax year shal bé,credited against the tax levied under
15 (a) of this section for'thaﬁ tax year. If, however, a tax is not paid
16 ) to a municipalityluntil a? er June 30 of the taxable year, the depart-
17 [ ment upon application shé&l refund to the taxpayer the amount of tax
LN péid to the mmicipality under AS 29.53.045. The credit or refund of
e taxes paid to a municy;ality may not exceed the total amount of tax
20 levied by the departéint upon the taxpayer for the tax year, .under (a)
21 of this section. urrent property taxes which are collected by one or
22 . more mmicipalities undex AS 29'.53.055 or'angother'auﬁhority whicﬂ'
4 exceed the limféaticns sgt out in A8 29.53.045 or AS 29.53.050 are not -
2{ allowed as a foredit against, or refund of, the tax levied under this
23 section. The credit or refund is ohly allowed for taxes paid for the
26 current tTdx year.

ﬁﬂ} 27 % Sec. 2, ﬁkS 43.56.060(a) is amended to read: Appendix D

A " Page1 of B

ee. 43.56,060. ASSESSMENT. (a) The department shall assess

w2

29 v For the tax levied under see. 10(b) of this chapter and AS

+

propet

/ -1- 7
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i 29.53.045 on property used or committed by contract or other agreement

for use for the pipeline transportation of gas or unrefined oil, [OR]

for the production of gas or unrefined 0il, for refining of gas or

4 unrefined oil, or for the;processiﬁg, liquefaction, or manufactu:e‘of

51 - matural gas or oil productes at its full and true value as of Janudry

& 1 of the assessment year. -The départment'shall'aSSESS property for .
7 ' the tax levied under sec. 10(b) of this chapter and AS 29.53.045 on
B . .thé mﬁrlhé Efaﬁéﬁﬁrtétioﬁ of}éaé o ﬁhrefmnaﬁ'éil‘dhrlngiény ﬁbffignx

o of the previous calendar year at its.ﬁull and true value as of January
LR I 1L of the previous calendar,yéar‘as apportioned under sec.. 65 of this

_ chapter, . .
* Séc. 3. AS 43.56.060(e) (2) is amended to read: '

4 ) £2) detérmined on each Jaquary 1 thereafter with due regard
s | : to the economic value of the property based on the estimated life of

@ the proven reserves of gas or unrefined oil then techniecally, econﬁm—
v ically and legally &eliverable into the traﬁsportation facility;

'8l [HOWEVER, IF THE PROVEN RESERVES OF GAS OF UNREFINED OTL THEN TECHNI-
a8 CALLY, ECONOMICALLY AND LEGALLY DELTVERARLE TNDICATE AN ECONOMIC LIFE
22 MATERTALLY SHORTER THAN THE ESTIMATED PHYSTCAL LIFE OF THE TRANSPORTA-
i TION FACILTTY, THE FULL AND TRUE VALUE IS THE ACTUAL COST REDUCED BY
21 AN ANNUAL ALLOWANCE FOR DEPRECTATION ON A STRATGHT LINE BASIS OVER AN -
= ECONOMIC LIFE- BASED ON TﬁE ACTUAL ELAPSED LIFE FROM THE COMMENCEMENT

o OF FULL OPERATION TC THE DATE OF ASSESSMENT PLUS THE ESTIMATED REMAIN-
_25 ING LIFE OF THE PROVEN RESERVES CF GAS -AND UNREFIWNED OIL THEM TECHNI-
2 CALLY, ECONOMICALLY AND LEGALLY DELIVERABLE INTO THE TRANéPORTATION

- . : ) Appendix D

) FACILITY AS OF THE DATE OF THE ASSESSMENT ;] Page2 of 8
® * Sec. 4, AS 43.56.060 is amended by adding new subsections to read:

# (h} The fuil and true wvalue of taxable property used or committed
8 2= P:;: izb'iatfsas




23

24

25

24

28

29

by ecortract or other agreement for the refining of gas or wunrefined
0il or in the processing, liquefaction or manufacture of gas or oil
products 13 determined on the basis of replacement cost less deprecia—
tion based on the useful life of thé property.
(i) The full and true value of taxable property used or
. committed by contract or other agreement for the marine transportation

of gas or unrefined oil is determined on the basis of replacement cost

* Sac, 5. AS 43.56 is amended bY'ﬁddiﬁg'ﬁ new section to read: .
Sec. AS 43.56.065. METHOD OF APPORTIONMENT. (a) The full and
true wvalue of the taxable marine tramnsportation ﬁroperty shall be
apportioned to this state by multiplying that value by the days-spent-
in-port apportionment fraction. The numerator of the fraectiom is the
'nﬁmber of days spent in ports within the state loading or unloading
l_gas or unrafined oil, and the denominator of the fraction is the
number of days spent in ports both within the state and outside the
state loading or unloading gas or unrefined oil. .
(b} TFor purposes of this sectionm,

{1) ”dajs spent in port' does not include periods when
ships are tied up because of strikes or withheld from service for
repalirs, or because of seasonal reduction. of service; days spent
in a port shall be computéd fy &ividing the total number of hours in
that port by 24 and rounding to the nsarest day;

(2) '"port'" includes a tanker terminal, dock, moorage,

snother vessel or any other facility, fixed or floating, from which

) . \ Appendix D
gag or unrefined oil is loaded oxr unloaded. _ Page3 of 8

% Gee. 6. AS £3.56.070 is amended by adding a new subsection to Tead:;

(¢) TFor purposes of this section, a return reporting marine
Exhibit 3
3= HB 323 Page 3 of 33




20
21
22
23
24 |
25 )-
26

27

transportatioe values and days-spent-in-port information for the
previous celendar year shall be submitted to the department on a date
specified by regulation, '
Sec. 7. AS 43.56.210(6) is amendsd to read: L
(6) "taxable property"’ means real and tanglble personal

property within this state used or committed by ccntract or other

agreement for use [WITHIN THIS STATEJ primarily in the exploration

{OR] plpelmne trahsportatlon of% raflnlngﬂof

for productlon ol,

 gas or unre fimed o0il, or im the_prOcessigg, liquefaction or- manufacture":

of naturzal gas or oil products, including [(EXCEPT FOR] property used

[SOLELY] fer the liguefaction [RETAIL DISTRIBUTION OR LIGDEFACTION] of

natural gas [)], or in the operation or maintenance of facilities used

in the exploration for, production of,  {OR] pipeline transportation

. or in the processing, liguefac-

of, refinigg of, gas or unrefined oil,

tlon oY manufacture of natural gas or oxl;products, including machlnery,

appliances, suppllea, equlpment, drllllng rigs, wells (whether producing

or not), gathering lines and transmission lines, pumping stations,
compressor stations, power plants, topping plants, processing units,

refineries and refining éguipment, gas PrbceSsihg;plents and equip-

ment, liquefied natural gas facilities, roads, tank farms, tanker ter-

minals, docks and other port fapilities, zir strips and communication

equipment and facilities, maintenance equipmwent and facilities, and

maintenance camps and other related facilities; 'taxable property

also means property used or committed by contract or other agreement

for use primarily in the marine transportation of gas or unrefined oil

including tankers, all classes of crude carriers, ships, barges or
Appendix L

other marine vessels used in connection with the transportation Pigedsof 8

or unrefined oil; "taxable property'" doea mot inmclude permanent resi-

dences, cffice buildings requiring substantial local government services,
Exhibit 3
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20

21

22

- 21

24

25

',ﬁamount*qf revenua frqm*

property used for retail distribution of gas, oil or oil products, ot

gas pipeline systems operated as utilities and regulated by the Alaska
Public Utilitieg Commission; |
Sac., 8. AS 29.53.045(b) is émendad te read:

(b) A municipality may levy and collect a tax on the full and
true value of taxable property taxable under AS 43.56 as wvalued by tﬁe
Deparbment of Revenue at a rate not to exceed that whlch produces a&ah

he»total unLc al“property tax equlvalentfto‘

$1,500 & -year for - each person re51d1ng W1th1n ltS boundarles. *The

commissioner of revenue shall adjust the limitation provided for in

this section in accoxdance with changes in the Consumer Price Index

for Anchorage, Alaska, published by the Bureau of Labor Statisties,

United States Department of Labor.  The adjusted limitation becomes

effective on the January 1 following its adjustment and applies to

taxes. levied for that tax year. The Consumer Price Index for October

1976 is comsidered the initial Consumer Price Index. In making the

aQJustments under this section, the commissiohner shall comply w1th the

following proaedure

(1 after November 30 and before December 3L of each year

the commissioner shall calculabe the change in the October Consumer

Price Index for the current year from the Octobar Consimer Price Tndex

for the previous year;

(23 ' the commissioner shall then

(A) compute the percentage increase or decrease for

that period and

(B} adijust the most current limitation set out in this
Appen .IXD
section by the same percentage increase or decrensejﬁggag_

the nearest dollar;

(3) and waport the adjusted limitation to each municipality
5 . Exhibit 3
HB 323 Page 5 af 33




20

21

22

23

24

25

26

7

28

by January 15 of the following zeaf.

Sec. 9. AS 29.53.050(b) is amended to read:
(b} No municipality, or combination of municipalities occupying
the gsame geographical area, in whole or in part, may levy taxes (1)

which will result in tax revenues from all sources exceeding $1,500

" [81,000] a-yéarL;as adjusted in aecordance with (e) of this section,

for each person residing Wifhin,thei; bppnd&ries”oru(2)5upqn_Valués

thé funicipali age
per. capita éssessed full and true value of property in the state
multiplied by the numbexr of residents of the taxing municipality. If
two or more muﬁicipalities occupying the same geographical area, in
whole or in parﬁ, attempt to.levy a tax (1)} the combined levy of which

wotuld result in tax revenues from all sources exceeding $1,500

[61,000] a year, as adjusted in accordance with {c) of this‘sebtibn,

for each ﬁerson residing within their boundaries or (2) upon value
which, when combined with the value of property otherwise taxable by
the municipality, exceed the product of 225 per cent of the average
per capita assessed full éﬁd true value of property in the state
multiplied by the number of residents of the Eaxing mﬁnicipality, the
commissioner of commumity and regional affairs shall apportion the-
lawful levy and equitably divide these revenues on the basis of need,
services performed and other counsiderations in the public interest,
For the purpose of this Subsectioﬁ, populatién shall be determined by
the commissioner of community and regional affairs based on the latest
statisktics of the Thiited Stafas Bureau o£ the.Census or, On OtherAppendb(
reliable population data. For purposes of this subsection the aéﬁ¥§§2°fa

per capita assessed full and true value of property in the state shall

be caleulated wirthout regard to the assessed value of vtaxable property
Exhihit 3
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20

21

22

24

25

26

27

28

Department of Labor.

that tax year.

the initial Consumer Price Index.

this section, the commisaioner shall comply with the following procedute:

under AS 43.58.
ec,..- 10, AS 29.53.050 is amended.by\adding a mew ‘subsection to read:

(¢) The commissioner of revenue shall adjust the $1,500 per

person per year limitation provided for in (b) of this section in
accordance with. changes in the Consumer Price Index for Anchorage,

Alaska, published by the Bureau of Labor Statistics, United States

The adjusted limitation becomes effectlve on the

ing Lt ju 2 1k ?fwo:taxes 1ev1ed for
The Consumer Prlce Index for October 1976 is considered

In making the adjustments under

(1) after November. 30 and before December 31 of each year

the commissioner. shall calculate the change in the October Consumer

Price Index for the current -year from the October Consumer Price Indax

for the previous year;

(2} the commissioner shall then

(A) compute the percentage increase or decrease for

that period and
(B) adjust the most current limitation set out in this

gection by the same percentage increase or decreage, rounded to’

the nearest dollar;

(3) and report the adjusted limitatiom to each mumicipality

by January 15 of the following year.

* Sec. 11, If a provision of this Act relating to taxation of marine

traﬁsportation property or any other provision of this Act is held invalid

it is the 1ntent of the legisglature that the 1nva11d1t5

pr unenforceable,
Appendix
or unenforceability of that provision does not affect the validiRggeF of8

forceability of any other provision of this Act.

12 This Act is retroactive to January 1, 1977, except that

Sec, .
Exhihit 3
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